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OPERATIVE PROVISIONS

IT IS AGREED as follows:-

1. Definitions and Interpretation1 TC "
Definitions and Interpretation" \l 1 

1.1 In this Agreement the following expressions have the following meanings:-

	“Anti-Bribery Laws”

	any and all statutes, statutory instruments, bye-laws, orders, directives, decrees and laws which relate to anti-bribery and/or anti-corruption including the Bribery Act

	[“Board”
	the board established to monitor the performance of this Agreement comprising the personnel specified in clause 16.2;]

	“Bribery Act”
	the Bribery Act 2010

	“Business Day”
	any day other than a Saturday or Sunday or a public or bank holiday in England;

	“Business Hours”
	the hours of 08:00 to 18:00 inclusive, on any Business Day;

	“Business Opportunities”
	any opportunities which the Consultant becomes aware of during the Engagement which relate to the business of University or any University Group [or which the Board reasonably considers might be of benefit to University or any University Group];

	“Commencement Date”
	[                            ];

	“Consultant’s Materials”
	all materials, equipment, goods and other items owned, leased or hired by the Consultant and used by the Consultant in the performance of this Agreement;

	“Confidential Information”
	shall have the meaning given to it in clause 13.3;

	“Control”
	shall have the meaning given to it in sections 450 and 451 Corporation Tax Act 2010;


	“Data Protection Legislation”
	(i) the GDPR, the LED and any applicable national implementing Laws as amended from time to time (ii) the DPA 2018 [ subject to Royal Assent ] to the extent that it relates to processing of personal data and privacy; (iiii) all applicable Law about the processing of personal data and privacy;

	“Data Protection Impact Assessment”
	an assessment by the Controller of the impact of the envisaged processing on the protection of Personal Data;

	“Controller , Processor , Data Subject , Personal Data , Personal Data Breach , Data Protection Officer”
	take the meaning given in the GDPR;

	“Data Subject Access Request”
	a request made by, or on behalf of, a Data Subject in accordance with rights granted pursuant to the Data Protection Legislation to access their Personal Data;

	“FOI Legislation”
	the Freedom of Information Act 2000, all regulations made under it and the Environmental Information Regulations 2004, and any guidance issued by the Information Commissioner, the Ministry of Justice or the Department for Environment Food and Rural Affairs (including in each case its successors or assigns) in relation to such legislation


	“GDPR”
	the General Data Protection Regulation (Regulation (EU) 2016/679)

	“Invention”
	any invention, idea, discovery, development, improvement or innovation made by the Consultant in the performance of the Services, whether or not patentable or capable of registration, and whether or not recorded in any medium;

	“Intellectual Property” or “Intellectual Property Rights” or “IPR”
	all intellectual property rights of any kind whatsoever including without limitation patents, trade marks, service marks, trade names, rights in designs, copyrights, trade secrets and Know-how, whether or not registered and including applications for any such right, matter or thing or registration thereof;

	 “Insurances”
	the required insurance policies, as set out in Schedule 1;

	“Know-how”
	such skills, knowledge, experience, technical information or techniques of whatsoever nature utilised by either party in the performance of this Agreement;

	[“Liquidated Damages”
	financial damages as set out in clause 10.2, if any;

	“Liquidated Damages Period”
	period in which Liquidated Damages shall be paid, as set out in Schedule 1;]

	“Losses”
	all costs (including legal costs and costs of enforcement), expenses, liabilities (including any tax liability), direct, indirect or consequential loss (all three of which terms include pure economic loss, loss of profits, loss of business, depletion of goodwill and like loss), damages, claims, demands, proceedings and judgments;

	“Premises”
	the premises of University and any other member of the University Group to which it is necessary for the Consultant to have access for the performance of this Agreement including those set out in Schedule 1;

	“Price”
	the price to be paid by University under this Agreement being the amounts described as such in Schedule 2 as such sum may be amended in accordance with the provisions of this Agreement;

	“Project Manager”
	in respect of each party, the person designated by such party from time to time to be that party’s employee with day-to-day responsibility for managing that party’s obligations under this Agreement;

	“Project Plan”
	means any plan in relation to any part of the performance of the Services as set out in Schedule 3 or as agreed between the parties from time to time;

	“Services”
	all services to be provided to University Group by the Consultant pursuant to this Agreement including the supply of the Works;

	 “Substitute”
	a substitute for the Consultant appointed under the terms of clause 4.3.

	“Third Party IPR”
	those parts of the Services which are owned by a third party, the Intellectual Property Rights in which University has expressly agreed are to be retained by a third party as specified in Schedule 1;

	“Third Party Software”
	third party software to be provided to University under this Agreement which is specified as Third Party Software in Schedule 1, as may be updated, replaced or amended from time to time;  

	“Training”
	the Services to be provided by way of training as indicated in Schedule 1;



	“University’s Data”
	any data (including any Personal Data relating to students, staff, or suppliers of the University and any data that is entered into the System and / or supplied to the Supplier by or on behalf of the University), documents, text, drawings, diagrams, images or sounds (together with any database made up of any of those), embodied in any medium, that are supplied to the Supplier by or on behalf of the University, or which the Supplier is required to generate, process, store or transmit pursuant to this Agreement;

	“Virus”
	a program code or set of instructions intentionally or recklessly constructed with the ability to damage, interfere with or otherwise adversely affect computer programs, data files or operations and includes trojan horses, logic bombs, time bombs, data disabling code or any similar materials of any nature;

	“Works”
	all records, reports, documents, papers, drawings, designs, transparencies, photos, graphics, logos, typographical arrangements, software, and all other materials in whatever form, including but not limited to hard copy and electronic form, prepared by the Consultant in the performance of the Services.


1.2 a reference to the singular includes the plural and vice versa, and a reference to any gender includes all genders;

1.3 a reference to any statute, enactment, order, regulation or other similar instrument, unless the context otherwise requires, shall be construed as a reference to the statute, enactment, order, regulation or instrument as amended or re-enacted by any subsequent statute, enactment, order, regulation or instrument and shall include all statutory instruments or orders made pursuant to it whether in place before or after the date of this Agreement;

1.4 a reference to any document other than as specified in clause 1.3 and save as expressed otherwise shall be construed as a reference to the document as at the date of execution of this Agreement;

1.5 headings are included in this Agreement for ease of reference only and do not affect the interpretation or construction of this Agreement;

1.6 references to clauses, schedules and annexes are, unless otherwise provided, references to clauses of and schedules and annexes to this Agreement and any reference to a paragraph in any schedule shall, in the absence of provision to the contrary, relate to the paragraph in that schedule;

1.7 the schedules form part of this Agreement and will have the same force and effect as if expressly set out in the body of this Agreement;

1.8 the expression “person” means any individual, firm, body corporate, unincorporated association, partnership, government, state or agency of a state or joint venture; and

1.9 the words “including and includes” will be construed to mean “including” “includes” “without limitation” in each case unless inconsistent with the context. 
2. Term of engagement2 TC "
Term of engagement" \l 1 

2.1 University shall engage the Consultant and the Consultant shall perform the Services on the terms of this Agreement.

2.2 The Engagement shall commence on the Commencement Date and shall continue unless and until terminated as provided by the terms of this Agreement.
3. Scope of Agreement3 TC "
Scope of Agreement" \l 1 

3.1 This Agreement is for the benefit of the University Group. Any obligation on the Consultant to perform under this Agreement or that otherwise confers a benefit, right and/or privilege on University under this Agreement shall be construed as an obligation to perform those obligations for and/or confer those benefits, rights and/or privileges on any member of the University Group. 

3.2 For the avoidance of doubt, nothing in this Agreement shall prevent University from obtaining goods or services similar to the Works or the Services from any third party. 
4. Duties4 TC "
Duties" \l 1 

4.1 During the Engagement the Consultant shall:

4.1.1 perform the Services with all due care, skill and ability and use its best endeavours to promote the interests of University or any University Group;

4.1.2 unless prevented by ill health or accident, devote at least [NUMBER] [hours OR  days] in each calendar month to the carrying out of the Services together with such additional time if any as may be necessary for their proper performance; and

4.1.3 promptly give to the Board or Project Lead/Manager all such information and reports as it may reasonably require in connection with matters relating to the performance of the Services or the Business of University or any University Group.

4.2 If the Consultant is unable to perform the Services due to illness or injury it shall advise University of that fact as soon as reasonably practicable. For the avoidance of doubt, no Price shall be payable in accordance with clause 6 in respect of any period during which the Services are not performed.

4.3 [The Consultant may, with the prior written approval of University and subject to the following proviso, appoint a suitably qualified and skilled Substitute to perform the Services on its behalf, provided that the Substitute shall be required to enter into direct undertakings with University, including with regard to confidentiality. If University accepts the Substitute, the Consultant shall continue to invoice University in accordance with clause 6 and shall be responsible for the remuneration of the Substitute.]

4.4 The Consultant shall use all reasonable endeavours to ensure that the Consultant is available at all times on reasonable notice to provide such assistance or information as University may require.

4.5 Unless the Consultant has been specifically authorised to do so by University in writing, the Consultant shall not:

4.5.1 have any authority to incur any expenditure in the name of or for the account of University Group; or

4.5.2 hold itself out as having authority to bind University Group.

4.6 The Consultant shall comply with all reasonable standards of safety and comply with University’s health and safety procedures from time to time in force at the premises where the Services are performed and report to University any unsafe working conditions or practices.

4.7 The Consultant undertakes to University that during the Engagement the Consultant shall take all reasonable steps to offer (or cause to be offered) to University any Business Opportunities as soon as practicable after the same shall have come to its knowledge and in any event before the same shall have been offered by the Consultant (or caused by the Consultant to be offered) to any other party. 

4.8 The Consultant may use a third party to perform any administrative, clerical or secretarial functions which are reasonably incidental to the performance of the Services provided that: 

4.8.1 University will not be liable to bear the cost of such functions; and

4.8.2 at University’s request the third party shall be required to enter into direct undertakings with University, including with regard to confidentiality.
5. Anti-Corruption5 TC "
Anti-Corruption" \l 1 

5.1 The Consultant shall, and shall procure that its officers, employees, agents and sub-contractors (if any) [or any Substitute] shall:

5.1.1 comply with all applicable Anti-Bribery Laws;

5.1.2 without prejudice to clause 5.1.1, not do or omit to do any act or thing which causes or may cause University to be guilty of an offence under section 7 Bribery Act (or would do so if University was unable to prove that it had in place adequate procedures designed to prevent persons associated with it from undertaking such conduct); 

5.1.3 promptly report to University any request or demand for any undue financial or other advantage of any kind received in connection with the performance of the Contract by it or its officers, employees, agents  or sub-contractors; and

5.1.4 comply with University’s Code of Conduct, Statement for Third Parties as it is in force from time to time  

http://www.exeter.ac.uk/staff/employment/codesofconduct/statementforthirdparties/ 

5.2 The Consultant shall immediately give written notice to University:

5.2.1 upon a breach, or suspected breach, of its obligations at clause 5.1 occurring or upon becoming aware of a breach of its obligation under clause 5.2.2; and

5.2.2 of any financial or other advantage, inducement or reward it has given or intends to give (whether directly or through any third party) to any person (including any employee of University) in connection with the awarding or continuation in force of the Contract.
5.3 The Consultant shall:

5.3.1 keep, for a minimum of six years and at its normal place of business, detailed, accurate and up to date records and books of account showing all payments made by the Consultant in connection with the Contract and the steps taken by the Consultant to comply with Anti-Bribery Laws and University’s anti-corruption policy; and

5.3.2 permit University, and any person nominated by it for this purpose [(and [INSERT DETAILS OF ANY RELEVANT REGULATORS)], to have such access on demand to the Consultant’s premises, personnel, systems, books and records as University may reasonably require to verify the Consultant’s compliance with this clause 5.
5.4 University may terminate this Agreement immediately by giving written notice to that effect to the Consultant if the Consultant is in breach of any of its obligations under clause 5 [or if University has reasonable cause to believe that such a breach has occurred or may occur].

5.5 [University shall be entitled, by giving written notice to that effect to the Consultant, to require the Consultant to remove from the performance of its obligations under this Agreement any of the Consultant’s officers, employees, agents or sub-contractors [or any Substitute] in respect of whom the Consultant is in breach of any of its obligations under this clause 5.]
5.6 The Consultant shall include in any sub-contract which University permits it to enter into in connection with the Contract:

5.6.1 a clause equivalent to this clause 5; and

5.6.2 a right under the Contracts (Rights of Third Parties) Act 1999 for University to exercise equivalent rights over the sub-contractor to those which it exercises over the Consultant in clause 5.3.2.
6. Payment6 TC "
Payment" \l 1 

6.1 Subject to the Consultant complying with and performing properly its obligations under this Agreement, the Price will be payable by way of part payments in accordance with the provisions of Schedule 2 (“Payments”).
6.2 [The Price and the other sums referred to in this Agreement include all travel, accommodation, subsistence and other expenses.]
6.3 The Consultant will not invoice University for the Payments prior to the dates specified in Schedule 2. In respect of any payments due hereunder in addition to the Payments, such amounts will be invoiced by the Consultant quarterly in arrears. Where no invoicing dates are set out in Schedule 2, then the Consultant shall be entitled, within thirty days following the end of each calendar month, or upon a milestone payment date set out in any Project Plan (as applicable), to submit an invoice in respect of the Payments arising during such month or upon achievement of such milestone (as applicable).

6.4 The Consultant shall submit invoices to the address stated in Schedule 1 or as otherwise specified by University from time to time. Each such invoice shall contain all information required by University including the Consultant’s name and address, a separate calculation of VAT and an adequate description of elements of the Works and/or the Services performed. 
6.5 Any sum payable by one party to the other under this Agreement will be exclusive of Value Added Tax and any other similar tax which may be chargeable and which will be payable in addition to the sum in question at the rate for the time being prescribed by law on delivery of a valid VAT invoice.

6.6 If University considers that the sums, fees and other charges claimed by the Consultant in any invoice have:

6.6.1 been correctly calculated and that such invoice is correct, the invoice shall be approved and payment shall be made by bank transfer (Bank Automated Clearance System (BACS)) or such other method as University may choose from time to time within thirty days of receipt of such invoice; 
6.6.2 not been calculated correctly and/or if the invoice contains any other error or inadequacy, University shall notify the Consultant and the parties shall work together to resolve the error or inadequacy in accordance with the dispute resolution procedure set out in clause 36;  
6.6.3 upon resolution, the Consultant shall submit a revised invoice to University and University shall pay any amount due as part of that resolution within thirty days of receipt of such invoice.

6.7 Subject to clause 6.8, if any sum payable under this Agreement is not paid on or before the due date for payment the Consultant shall be entitled to charge University interest on that sum at 2% per annum above the base lending rate from time to time of Barclays Bank plc from the due date until the date of payment (whether before or after judgment), such interest to accrue on a daily basis. The parties agree that this clause 6.7 is a substantial remedy for late payment of any sum payable under the Agreement, for the purposes of the Late Payment of Commercial Debts (Interest) Act 1998.

6.8 No payment made by University (including any final payment) or act or omission or approval by University (whether related to payment or otherwise) shall:

6.8.1 indicate or be taken to indicate University’s acceptance or approval of the Works or the Services or any part of them or any act or omission of University, or otherwise prejudice any rights, powers or remedies which University may have against the Consultant, or absolve the Consultant from any obligation or liability imposed on the Consultant under or by virtue of this Agreement; or

6.8.2 prevent University from recovering any amount overpaid or wrongfully paid including payments made to University by mistake of law or fact.  Without prejudice to clause 6.9, University shall be entitled to withhold such amount from any sums due or which may become due to the Consultant or University may recover such amount as a debt.
6.9 University may deduct and set-off from monies due or which may become due to the Consultant under this Agreement or any other contract with any University Group member, all damages, costs, charges, expenses, debts, sums or other amounts owing (contingently or otherwise) to or incurred by any University Group member arising out of or referable to this Agreement or any other contract between University Group members and the Consultant or University may recover such amounts which are due to it as a debt.
6.10 Invoices should be addressed to the University of Exeter and not to a named individual within the Organisation.  Copy invoices should be sent only if requested by the Accounts Payable Department. Each such invoice shall contain all information required by University including the Consultant’s name and address, a separate calculation of VAT and an adequate description of elements of the Works and/or the Services performed. 

The preferred method of receipt will be via email, to invoices@exeter.ac.uk, but only for invoices in PDF, MS Word or TIFF formats. Otherwise invoices should be sent by post to the following address: Box 1, Finance, Northcote House. University of Exeter, Exeter. EX4 4QJ.
6.11
Where the Consultant enters into a sub-contract for the provision of the whole or any part of the Services under this Agreement, the Consultant shall ensure that a term is included in the sub-contract which requires the Consultant to pay all sums due to the sub-contractor within a specified period, not exceeding 30 days from the date of receipt of a valid invoice as defined by the terms of that sub-contract.

7. Expenses7 TC "
Expenses" \l 1 

7.1 [University shall reimburse all reasonable expenses properly and necessarily incurred by the Consultant in the course of the Engagement, subject to production of receipts or other appropriate evidence of payment OR The Consultant shall bear its own expenses incurred in the course of the Engagement].

7.2 If the Consultant is required to travel abroad in the course of the Engagement the Consultant shall be responsible for any necessary insurances, inoculations and immigration requirements.

8. Other activities8 TC "
Other activities" \l 1 

8.1 Nothing in this Agreement shall prevent the Consultant from being engaged, concerned or having any financial interest in any capacity in any other business, trade, profession or occupation during the Engagement provided that:

8.1.1 such activity does not cause a breach of any of the Consultant’s obligations under this Agreement; 

8.1.2 the Consultant shall not engage in any such activity if it relates to a business which is similar to or in any way competitive with the business of University or any University Group without the prior written consent of the Board; and

8.1.3 the Consultant shall give priority to the performance of the Services to University over any other business activities undertaken by the Consultant during the course of the Engagement.
9. Documentation9 TC "
Documentation" \l 1 

9.1 All Documentation prepared by the Consultant pursuant to this Agreement shall, unless otherwise agreed by the parties, meet the following minimum requirements:

9.1.1 it and all referenced portions of other documents shall be clearly and concisely written;
9.1.2 where applicable, it shall specify and describe the policy, specification or other subject matter in sufficient detail and in an easy to follow manner, so as to enable University’s staff or contractors trained and skilled to the level fairly expected of a person in the relevant position, to make full and efficient use of the Documentation for the purposes for which it was requested and/or written; and

9.1.3 it shall not refer to any document not provided to or in the possession of University; and

9.1.4 it shall be submitted to University for approval [and be subject to approval by University in accordance with clause 9.2].
9.2 [The Documentation to be submitted to University for approval in accordance with clause 9.1 shall be subject to one draft correction cycle as specified in this clause 9.2.  Unless agreed otherwise, University shall, within five days of the Consultant submitting the Documentation either notify the Consultant in writing of its approval of Documentation (as applicable) or provide the Consultant with its reasons in writing why such item(s) (or any part of it) is not approved whereupon the Consultant shall make the required amendments and re‑submit the Documentation (as applicable) to University and the foregoing provisions shall apply.  If the revised Documentation is not approved by University and/or if the Consultant does not accept University’s reasoning in relation to such non‑approval, representatives of the parties will use their respective reasonable endeavours to resolve, in good faith, such non‑approval/non‑acceptance (as applicable) within thirty days of University submitting its reasons for such non‑approval or (if later) the Consultant’s notification of non‑acceptance of University’s reasons for non‑approval (whichever is applicable). If, following the expiration of such period, the Documentation has not been approved by University, the matter shall be referred for resolution in accordance with clause 36.]
10. Performance and Delay10 TC "
Performance and Delay" \l 1 

10.1 In respect of each of the Services to be performed under this Agreement, the Consultant shall provide or complete the performance of such Service(s) on or before the applicable date specified in the applicable Project Plan or as notified by University to the Consultant or, in the event no such date is specified, promptly having regard to the nature of the project. Time for the supply of the Works and performance of the Services shall be of the essence of this Agreement. 
10.2 [It is recognised by the parties that if the Works and/or Services are not completed before the applicable date specified in the Project Plan University will suffer loss and damage. It is further recognised that such loss or damage will either be impossible to quantify definitively in financial terms or it will be difficult and expensive to do so. Accordingly, it is hereby agreed (but without prejudice to any other rights of University) that if the Consultant shall fail to supply the Works and/or perform Services before the applicable date specified in the Project Plan the Consultant will pay to University as and by way of Liquidated Damages for any loss or damage sustained by University resulting from delay during the period from the Completion Date to the date on which University supplies the Works and/or performs the Services a sum equal to 2% of the Price for each week of such delay and pro rata for parts of a week for the Liquidated Damages Period. The payment of Liquidated Damages will not relieve the Consultant from its obligation to supply the Works and/or perform the Services or from any other liability or obligation under this Agreement. University will be entitled to claim general damages for any delay beyond the expiry of the Liquidated Damages Period.] 
10.3 If University fails to supply the Works and/or perform the Services within 10 weeks after the applicable date specified in the Project Plan then notwithstanding anything else contained in this Agreement, University will be entitled to terminate this Agreement forthwith on giving written notice to the Consultant and to recover from the Consultant the amount of all damages and loss suffered by University resulting from such failure. Upon such termination the Consultant will (without prejudice to University’s right to recover the amount of such damages and loss as aforesaid) forthwith refund to University all moneys previously paid to University under this Agreement.

10.4 The Consultant shall as part of the Services identify, develop, implement and support improvement to the Services so as to ensure that the Services are supplied in accordance with best industry practice. The Consultant shall work in co-operation with University to improve services on a continuous basis.
11. Change Control Procedures11 TC "
Change Control Procedures" \l 1 

11.1 The parties shall adhere to the change control procedures set out in Schedule 4.

12. Warranties12 TC "
Warranties" \l 1 

12.1 Without prejudice to any other warranties expressed elsewhere in this Agreement or implied by law, the Consultant warrants, represents and undertakes to University that:

12.1.1 the Consultant:

12.1.1.1 has full capacity and authority and all necessary licences, permits, permissions, powers and consents (including, where its procedures so require, the consent of its Holding Company, if any,) to enter into and to perform this Agreement;
12.1.1.2 is aware of the purposes for which the Services and the Works are required and acknowledges that the University Group is reliant upon the Consultant's expertise and knowledge in the performance of the Services; and

12.1.1.3 is entering into this Agreement as principal and not as agent for any person and that it will act as an independent contractor in carrying out its obligations under this Agreement;

12.1.2 this Agreement is executed by a duly authorised representative of the Consultant;

12.1.3 all materials, equipment and goods used or supplied by the Consultant in connection with this Agreement shall be of satisfactory quality within the meaning of the Sale of Goods Act 1979, sound in design and in conformance in all respects with the requirements of the University Group including any Functional Specification and fit for purpose;

12.1.4 the Consultant shall fully co‑operate with University’s agents, representatives or contractors (including other suppliers of computing products and services) and supply them with such information, materials and assistance as University may reasonably request or authorise from time to time;

12.1.5 all of the Consultant’s liabilities, responsibilities, and obligations shall be fulfilled in compliance with all applicable laws, enactments, orders, regulations, codes of practice, licences, waivers, consents, registrations, approvals, and other authorisations of competent authorities (“Applicable Laws”) and that the University Group’s use of the Works and/or its receipt of the benefit of the Services will not place University or any of those persons so named in this clause 12.1.5 in breach of any Applicable Laws provided that the Consultant shall have no liability under this clause in respect of any breach of such Applicable Laws to the extent such breach is caused by the negligent, wilful or fraudulent act and/or omission of University;

12.1.6 the Consultant shall: 

12.1.6.1 not introduce into any of the University Group’s computer systems anything, including any computer program code, Virus, authorisation key, licence control utility or software lock, which is intended by any person to, is likely to, or may: 

(a) impair the operation of the University Group’s computer systems or any other computer systems or programs in the possession of the University Group or impair the receipt of the benefit of the Service(s); or

(b) cause loss of, or corruption or damage to, any program or data held on the University Group’s computer systems; 

and this clause 12.1.6 shall apply notwithstanding that any such things are purported to be used for the purposes of protecting University’s IPR, a third party’s IPR, University’s contractual rights or other rights; or

12.1.6.2 not damage the reputation of the University Group;

12.1.7 the Consultant shall ensure that any software, electronic or magnetic media, hardware or computer system recommended by the Consultant for use in connection with this Agreement shall:

12.1.7.1 not have its functionality or performance affected, or be made inoperable or be more difficult to use by reason of any date-related input or processing in or on any part of such software, electronic or magnetic media, hardware or computer system; and

12.1.7.2 not cause any damage to, loss of or erosion to or interfere adversely or in any way with the compilation, content or structure of any data, database, software or other electronic or magnetic media, hardware or computer system used by, for or on behalf of any member of the University Group and/or any third party, on which it is used or with which it interfaces or comes into contact.

In all cases, the costs of compliance with this clause 12.1 shall be borne by the Consultant.

12.2 The Consultant shall ensure that the benefit of any and all warranties which it receives in respect of any and all Third Party Software are passed on to the University Group such that the University Group can enforce those warranties directly against such Third Party Software licensors. 

12.3 Without prejudice to any other rights, powers or remedies University may have, in the event of any breach of the warranties set out at clauses 12.1.2, 12.1.3, 12.1.4, 12.1.5, 12.1.6, and 12.1.7, the Consultant shall promptly supply such services as are necessary to remedy such breach and to prevent the recurrence of such breach in the future.  To the extent that any such breach recurs then, subject to the cause of the said recurrence being the same or similar to that which caused the initial breach, the Consultant shall forthwith supply such further Services as are necessary to remedy such breach and to prevent any further recurrence thereof.  Any Services required to be performed pursuant to this clause 12.3 shall be performed at no additional cost to University.

12.4 Each warranty and obligation in this clause 12 shall be construed as a separate warranty or obligation (as the case may be) and shall not be limited or restricted by reference to, or reference from, the terms of any other such warranty or obligation or any other term of this Agreement.
12.5 If the Consultant receives written notice from University of any breach of the warranties contained in this clause 12 then without prejudice to University’s other rights howsoever arising the Consultant shall at its own expense and within ten Business Days (or such other time as the parties may agree) after receiving such notice remedy the defect or error in question. For the avoidance of doubt, the obligation to remedy shall require actual remedy to have occurred and shall not be fulfilled by the communication by the Consultant of a method of remedying or working around the defect or error in question. Without prejudice to the generality of the foregoing, if the breach is not remedied within 24 hours of the Consultant receiving notice thereof the Consultant will provide University with an estimated time for completion of the remedy of the breach.
13. Confidentiality 13 TC "
Confidentiality " \l 1 

13.1 The Consultant acknowledges that in the course of the Engagement the Consultant will have access to Confidential Information. The Consultant has therefore agreed to accept the restrictions in this clause 13.

13.2 The Consultant will keep confidential and will ensure that its employees and sub-contractors [or any Substitute] keep confidential and will not (except as expressly authorised by University or required by the duties imposed on University hereunder) use or disclose or attempt to use or disclose to any person any of University Group’s Confidential Information which comes to the knowledge of the Consultant during this Agreement.
13.3 The term “Confidential Information” extends to all information of a confidential nature disclosed pursuant to this Agreement or discovered further to the operation of this Agreement including knowledge and information relating to the trade, business activities, operations, organisation, finances, processes, dealings, specifications, methods, designs, formulae, Computer Software and technology of and specifically concerning any member of University Group or any of its customers or suppliers.
13.4 The restriction contained in clause 13.2 shall not apply to information or knowledge which:-

13.4.1 has in its entirety become public knowledge otherwise than through any unauthorised disclosure or other breach of such restriction;
13.4.2 has already come into the possession of the Consultant from an independent third party without breach of any obligation of confidentiality;
13.4.3 University has consented in writing to being disclosed; and
13.4.4 is or has been independently developed by the Consultant without reference to or use of the Confidential Information.
13.5 All Confidential Information (howsoever stored) concerning the University Group supplied by University or by a member of the University Group or prepared by or on behalf of the Consultant for the purposes of this Agreement and all copies and extracts of it made or acquired by or on behalf of the Consultant shall be used only for the purposes of this Agreement, shall be the property of the University Group and shall be returned to the University Group upon termination of this Agreement.
13.6 Nothing contained herein shall restrict disclosure:-

13.6.1 to third parties to the extent necessary by legal, accounting or regulatory requirements; and/or
13.6.2 to the professional advisers of University in connection with the interpretation and operation of this Agreement and any dispute arising therefrom.
13.7 The Consultant shall ensure that those of its employees or contractors [or any Substitute] engaged in the performance of the Services whom the Consultant specifies for the purposes of this clause 13.7 comply with the terms of this clause 13.
13.8 The Consultant shall promptly notify University if it becomes aware of any breach of confidence by any person to whom the Consultant divulges any part of such Confidential Information and shall give University Group all reasonable assistance in connection with any proceedings which University Group may institute against such persons for breach of confidence.
13.9 Without prejudice to the preceding provisions of this clause 13, the Consultant confirms that all data contained on tangible property which tangible property becomes the property or comes into the possession of the Consultant under the terms of this Agreement remains the property of University or such other member of the University Group to which it relates and accordingly the Consultant will ensure that:-

13.9.1 no such data shall be removed from premises of University or any other member of the University Group without the prior written consent of University or the applicable member of the University Group and that any data so removed will be returned as soon as the reason for its removal has ceased to exist or upon the request of University (whichever is the sooner);
13.9.2 all security procedures in place for the Consultant’s own assets will apply to University’s data and tangible property;
13.9.3 when such data and tangible property is received by the Consultant it will be stored securely in areas of restricted access; and
13.9.4 if University requires the erasure of any of University’s data the Consultant will ensure that University has a copy thereof prior to erasure and following erasure will provide a certificate of erasure to University in writing.

13.10 The Consultant acknowledges that University:

13.10.1 is subject to the FOI Legislation and agrees to assist and co-operate with University to enable University to comply with its obligations under the FOI Legislation; and

13.10.2 may be obliged under the FOI Legislation to disclose information without consulting or obtaining consent from the Consultant and, subject to the provisions of this clause 13, may ultimately at its discretion disclose such Information.

13.11 Without prejudice to the generality of clause 13.10, the Consultant shall:

13.11.1 transfer to University each FOI Legislation information request relevant to this Agreement, the Services, or any University Group member that it or they (as the case may be) receive as soon as practicable and in any event within two Business Days of receiving such information request; and

13.11.2 in relation to information held by the Consultant on behalf of University, provide University with details about and/or copies of all such information that the University requests and such details and/or copies shall be provided within five Business Days of a request from University (or such other period as University may reasonably specify) and in such forms as University may reasonably specify.

13.12 University shall be responsible for determining whether information is exempt information under the FOI Legislation and for determining which information will be disclosed in response to an information request in accordance with the FOI Legislation.  The Consultant shall not itself respond to any person making an information request, save to acknowledge receipt, unless expressly authorised to do so by University.
14. Data Protection14 TC "
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14.1 The Supplier shall ensure compliance with the requirements of the Data Protection Legislation and the Computer Misuse Act 1990 (and any statutory modification or re-enactment thereof from time to time in force) in respect of any information supplied to the Supplier by University Group.

14.2 The Parties acknowledge that for the purposes of the Data Protection Legislation, the University is the Controller and the Supplier is the Processor. The only processing that the Supplier is authorised to do is listed in Schedule 6 by the University and may not be determined by the Supplier.

14.3 The Supplier shall notify the University immediately if it considers that any of the University's instructions infringe the Data Protection Legislation.

14.4 The Supplier agrees to comply, and procure that its employees, representatives or agents comply, at all times with University’s data protection and data security policies in force from time to time and as notified by University to the Supplier. 

14.5 The Supplier shall provide all reasonable assistance to the University in the preparation of any Data Protection Impact Assessment prior to commencing any processing. Such assistance may, at the discretion of the University, include:

14.5.1 a systematic description of the envisaged processing operations and the purpose of the processing;

14.5.2 an assessment of the necessity and proportionality of the processing operations in relation to the Services;

14.5.3 an assessment of the risks to the rights and freedoms of Data Subjects; and

14.5.4 the measures envisaged to address the risks, including safeguards, security measures and mechanisms to ensure the protection of Personal Data.

14.6 The Supplier should avoid the use of portable media (such as DVDs and memory sticks) to store any University Personal Data (“Personal Data” as defined under the Data Protection Act 1998) or other information wherever possible. In the event that portable media is used the Supplier shall ensure:

14.6.1 the University Personal Data or other information transferred to the portable media is the absolute minimum necessary to carry out the Services, both in terms of the number of people covered by the information and the scope of information held;

14.6.2 the portable media should be encrypted and must be protected by an authentication mechanism; 

14.6.3 user rights to transfer University Personal Data or other information to portable media should be strictly limited to staff for whom it is absolutely necessary; and

14.6.4 under no circumstances is University Personal Data to be transferred by email or by unencrypted data/memory stick.

14.7 The Supplier shall, in relation to any Personal Data processed in connection with its obligations under this Agreement:

14.7.1 process that Personal Data only in accordance with Schedule 6, unless the Supplier is  required to do otherwise by Law. If it is so required the Supplier shall promptly notify the University before processing the Personal Data unless prohibited by Law;

14.7.2 ensure that it has in place Protective Measures, which have been reviewed and approved by the University as appropriate to protect against a Data Loss Event having taken account of the:

14.7.2.1 nature of the data to be protected;

14.7.2.2 harm that might result from a Data Loss Event;

14.7.2.3 state of technological development; and

14.7.2.4 cost of implementing any measures;

14.7.3 ensure that :


14.7.3.1 the Supplier Personnel do not process Personal Data except in accordance with this Agreement (and in particular Schedule 6);

14.7.3.2 it takes all reasonable steps to ensure the reliability and integrity of any Supplier Personnel who have access to the Personal Data and ensure that they:


(a) are aware of and comply with the Supplier’s duties under this clause;

(b) are subject to appropriate confidentiality undertakings with the Supplier or any Sub-processor;

(c) are informed of the confidential nature of the Personal Data and do not publish, disclose or divulge any of the Personal Data to any third Party unless directed in writing to do so by the University or as otherwise permitted by this Agreement; and

(d) have undergone adequate training in the use, care, protection and handling of Personal Data; and

14.7.4 not transfer Personal Data outside of the EU unless the prior written consent of the University has been obtained and the following conditions are fulfilled:

14.7.4.1 the University or the Supplier has provided appropriate safeguards in relation to the transfer (whether in accordance with GDPR Article 46 or LED Article 37) as determined by the University;

14.7.4.2 the Data Subject has enforceable rights and effective legal remedies;

14.7.4.3 the Supplier complies with its obligations under the Data Protection Legislation by providing an adequate level of protection to any Personal Data that is transferred (or, if it is not so bound, uses its best endeavours to assist the University in meeting its obligations); and

14.7.4.4 the Supplier complies with any reasonable instructions notified to it in advance by the University with respect to the processing of the Personal Data;

14.7.5 At the written direction of the University, delete or return Personal Data (and any copies of it) to the University on termination of the Agreement unless the Supplier is required by Law to retain the Personal Data.

14.8 The Supplier shall promptly comply with any request from University requiring the Supplier to amend, transfer or delete the Personal Data.

14.9 Subject to clause 14.10, the Supplier shall notify the University immediately if it:

14.9.1 receives a Data Subject Access Request (or purported Data Subject Access Request);

14.9.2 receives a request to rectify, block or erase any Personal Data;

14.9.3 receives any other request, complaint or communication relating to either Party's obligations under the Data Protection Legislation;

14.9.4 receives any communication from the Information Commissioner or any other regulatory authority in connection with Personal Data processed under this Agreement;

14.9.5 receives a request from any third Party for disclosure of Personal Data where compliance with such request is required or purported to be required by Law; or

14.9.6 becomes aware of a Data Loss Event.

14.10 The Supplier’s obligation to notify under clause 14.9 shall include the provision of further information to the University in phases, as details become available.

14.11 Taking into account the nature of the processing, the Supplier shall provide the University with full assistance in relation to either Party's obligations under Data Protection Legislation and any complaint, communication or request made under clause 14.9 (and insofar as possible within the timescales reasonably required by the University) including by promptly providing:

14.11.1 the University with full details and copies of the complaint, communication or request;

14.11.2 such assistance as is reasonably requested by the University to enable the University to comply with a Data Subject Access Request within the relevant timescales set out in the Data Protection Legislation;

14.11.3 the University, at its request, with any Personal Data it holds in relation to a Data Subject;

14.11.4 assistance as requested by the University following any Data Loss Event;

14.11.5 assistance as requested by the University with respect to any request from the Information Commissioner’s Office, or any consultation by the University with the Information Commissioner's Office.

14.12 The Supplier shall maintain complete and accurate records and information to demonstrate its compliance with this clause. This requirement does not apply where the Supplier employs fewer than 250 staff, unless:

14.12.1 the University determines that the processing is not occasional;

14.12.2 the University determines the processing includes special categories of data as referred to in Article 9(1) of the GDPR or Personal Data relating to criminal convictions and offences referred to in Article 10 of the GDPR; and

14.12.3 the University determines that the processing is likely to result in a risk to the rights and freedoms of Data Subjects.

14.13 At University's request, the Supplier shall provide to the University a copy of all Personal Data held by it in the format and on the media reasonably specified by University.

14.14 The Supplier shall allow for audits of its Data Processing activity by the University or the University’s designated auditor.

14.15 The Supplier shall designate a data protection officer if required by the Data Protection Legislation.

14.16 Before allowing any Sub-processor to process any Personal Data related to this Agreement, the Supplier must:

14.16.1 notify the University in writing of the intended Sub-processor and processing;

14.16.2 obtain the written consent of the University;

14.16.3 enter into a written agreement with the Sub-processor which give effect to the terms set out in this clause 14 such that they apply to the Sub-processor; and

14.17 provide the University with such information regarding the Sub-processor as the University may reasonably require.

14.18 The Supplier shall remain fully liable for all acts or omissions of any Sub-processor.

14.19 The University may, at any time on not less than 30 Working Days’ notice, revise this clause by replacing it with any applicable controller to processor standard clauses or similar terms forming part of an applicable certification scheme (which shall apply when incorporated by attachment to this Agreement).

14.20 The Parties agree to take account of any guidance issued by the Information Commissioner’s Office. The University may on not less than 30 Working Days’ notice to the Supplier amend this agreement to ensure that it complies with any guidance issued by the Information Commissioner’s Office

14.21 University is entitled to inspect or appoint representatives to inspect all facilities, equipment, documents and electronic data relating to the processing of Personal Data by the Supplier.

14.22 The Supplier shall notify University immediately if it becomes aware of any unauthorised or unlawful processing, loss of, damage to or destruction of the Personal Data.

14.23 The Supplier agrees to indemnify and keep indemnified and defend at its own expense University against all costs, claims, damages or expenses incurred by the University or for which University may become liable which arise directly or in connection with the Supplier’s non-compliance with any part of the data protection requirements as set out in clause 14 by the Supplier or its employees, servants, agents or sub-contractors.

14.24 The Supplier shall take out insurance sufficient to cover any payment that may be required under clause 14.23 and produce the policy and receipt for premium paid, to University on request.

15.  [Loss of Software and Data Security15 TC "
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15.1 Without prejudice to its other obligations under this Agreement, the Consultant shall, during the term of this Agreement and in the course of performing the Services, provide all measures necessary in respect of the prevention of unauthorised access to any University Group member’s computer systems, software and data, the prevention of the introduction of Viruses and shall provide the capability to restore the systems, software and data in the event that the loss of the systems, software or data arises directly or indirectly from any act or omission of the Consultant (including the Consultant’s personnel) or whilst such systems, software or data is in the custody, control or otherwise interfaced with or accessed by University.

15.2 The Consultant shall not, without the consent of University, be entitled to delete any software or data belonging to any University Group member to which the Consultant has access in performance of its obligations under this Agreement.

15.3 Upon receipt or creation by the Consultant of University’s data and during any collection, processing, storage and transmission by the Consultant of University’s software or data the Consultant shall take all necessary precautions to preserve the integrity of such software and data and to prevent any corruption or loss thereof including such precautions as are specified by University from time to time.

15.4 In the event that any of University’s software or data is corrupted or lost or so degraded as to be unusable due to any act or omission of the Consultant after its receipt or creation by the Consultant or during any collection, processing, storage or transmission by the Consultant of University’s software or data or otherwise as a result of any default by the Consultant then, in addition to any other remedies that may be available to University under this Agreement or otherwise:

15.4.1 the Consultant shall promptly, at the Consultant’s expense, restore or procure the restoration of University’s software and data to University’s satisfaction, as notified in writing, such that the Consultant has made good the corruption, loss or degradation of the software and data; and

15.4.2 in the event that University itself has to restore or procure the restoration of University’s software or data, then University shall require the Consultant to repay University’s reasonable costs and expenses incurred in carrying out such restoration.

15.5 In the event that any of University’s software or data is corrupted or lost or sufficiently degraded as to be unusable otherwise than due to a default by University, the Consultant shall nevertheless carry out such remedial actions to restore University’s software and data or such other actions as may be necessary to restore University’s software and data as University and the Consultant may agree and the reasonable cost of the said remedial actions or the said other actions shall be borne by the Consultant.

15.6 Without prejudice to the generality of clauses 15.1 and 15.3, the Consultant shall, 

15.6.1 before performing any actions in respect of any University Group member’s software or data, ensure that it has performed back-ups of such software or data, or agreed in writing from time to time or where none are agreed, as are reasonable in the circumstances; and

15.6.2 perform its obligations in conformance with University’s security policies, as may be updated by University in writing from time to time.  

Nothing in this Agreement shall relieve the Consultant’s obligations in this regard.  

15.7 The Consultant shall fully indemnify University and the University Group for any and all Losses incurred or suffered by University and/or any University Group member which results from a breach by the Consultant of its obligations under this clause 15.]

16. Representatives 16 TC "
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16.1 Each party will nominate, in writing upon the signing of this Agreement, the person who will act as its Project Manager for the purposes of this Agreement and who will be responsible for providing any information which may be required by the other party to perform its obligations hereunder. The appointment of any replacement Project Manager by the Consultant shall be subject to the prior written approval of University.
16.2 [The Board which is responsible for monitoring this Agreement will consist of:-

University’s Project Manager

[


]
or such other University personnel as University may specify from time to time.
Consultant’s Project Manager
[

]
16.3 The parties will procure that the Board will meet on University Premises not less than once a month or as otherwise necessary during the continuance of this Agreement to review and discuss the performance of this Agreement. Not less than five Business Days prior to such meeting the Consultant will provide a written report to University in a format specified by University from time to time providing information relating to the Consultant’s performance by reference to the requirements set out in this Agreement. The Consultant shall bear its own costs and expenses in attending such meetings. 
16.4 Minutes of each Board meeting will be taken by the Consultant’s Project Manager and sent to University’s Project Manager within five Business Days of approval of such minutes by the Chairman of the Board for approval on behalf of University.]
17. Employees and Sub-contractors17 TC "
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17.1 If an employee or sub-contractor of the Consultant or an employee of a sub-contractor of the Consultant assigned to the performance of this Agreement is judged by University’s Project Manager not to be performing satisfactorily this will be drawn to the attention of the Consultant’s Project Manager. A clear statement of the required change in performance will be established. If the person in question is unable to meet this standard of performance within two weeks of the production of such statement, the Consultant will replace that person within a further two weeks with a person of suitable experience and qualification approved in advance by University.

17.2 The parties confirm that the Transfer of Undertakings (Protection of Employment) Regulations 2006 (as may be amended from time to time)  are not envisaged to apply on the Commencement Date or the termination of this Agreement. 
17.3 The Consultant agrees that it will not, without the prior written consent of University, directly or indirectly and whether alone or in conjunction with, or on behalf of, any other person during the continuance of this Agreement or for a period of six months following the termination of this Agreement solicit or entice, or endeavour to solicit or entice, away from University or any member of University Group any person employed by University or any member of University Group and whose role either wholly or partly relates to the receipt of the Services or the performance of this Agreement.  For the purposes of this clause 17.3, “solicit” or “entice” means the soliciting or enticing of such person with a view to engaging such person as an employee, director, subcontractor, consultant or independent contractor or through a company owned by such person or his or her family, but shall not apply in the case of any such person responding without enticement to a job advertisement which is capable of being responded to by members of the public generally.
18. Policies18 TC "
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18.1 The Consultant will comply with and shall procure that the Consultant’s personnel comply with the University’s security and personnel policies in force from time to time and notified to the Consultant in writing from time to time, including without limitation the following:

18.1.1 Anti-corruption Policy;

18.1.2 Sustainability and Environmental Awareness Policy; 

18.1.3 Non-Discrimination / Equality / Diversity Policies;

18.1.4 Health and Safety Policy;

18.1.5 Corporate Social Responsibility Policy; and

18.1.6 Freedom of Information Act 2000 Policy.

18.2 All employees and sub-contractors of the Consultant who may require access to the Premises may be required by University to carry identity passes including the bearer’s photograph.

19. Computer Facilities19 TC "
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19.1 For such period as the Consultant is obliged to perform the Services, University agrees to provide to the Consultant reasonable access to the Equipment.

19.2 If, pursuant to or in consequence of performing its obligations under this Agreement, the Consultant gains access to any computer system of any University Group member including any software, hardware, firmware, database, data or file, whether directly or remotely:

19.2.1 all access shall be strictly limited to that part of the computer system, hardware, firmware, database, data or files (as the case may be) as is required for proper performance of its obligations under this Agreement;

19.2.2 the Consultant shall comply with all reasonable security audit and other procedures and requirements of any University Group member in relation to access; and

19.2.3 the Consultant shall procure that only the Consultant’s personnel shall be permitted access and such access shall be to the extent strictly necessary for the proper performance of their duties in relation to the obligations of the Consultant pursuant to this Agreement.
20. Premises/Office Facilities20 TC "
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20.1 University shall grant to the Consultant full and free access to those parts of the Premises required to perform the Services for such period as the Consultant is obliged to perform the Services and during such other times as the parties may agree solely to enable the Consultant to perform its obligations under this Agreement.
20.2 The Consultant shall:
20.2.1 have the use of such Premises as licensee and shall not have or purport to claim any sole or exclusive right to possession, or to possession of any particular part, of such Premises;

20.2.2 vacate such Premises upon the termination of this Agreement or at such earlier date as University may determine; 

20.2.3 not exercise or purport to exercise any rights in respect of any Premises in excess of those granted under this clause 20; 

20.2.4 ensure that the Consultant’s personnel carry any identity passes issued to them by University at all relevant times; and

20.2.5 not damage Premises or any assets on the Premises.

20.3 Nothing in this clause 20 shall create or be deemed to create the relationship of landlord and tenant in respect of any Premises between the Consultant and any University Group member.

20.4 Unless agreed otherwise in writing between the parties (referencing this Agreement), University shall be under no obligation to provide office or other accommodation or facilities or services (including telephony and IT services) to University.

20.5 University reserves the right:

20.5.1 to refuse to admit to any Premises any of the Consultant’s personnel who fail to comply with any of University’s procedures, requirements, policies and standards contemplated in clauses 17 and 18;

20.5.2 to instruct any of the Consultant’s personnel to leave any Premises at any time for any reason and such of the Consultant’s personnel shall comply with such instructions immediately.

20.6 The Consultant shall promptly notify the Consultant’s personnel and University of any health and safety hazards that exist or may arise in connection with the performance of the Services.

20.7 The Consultant may bring onto the Premises such of the Consultant’s Materials as may be necessary for the performance of the Services and such other of Consultant’s Materials as may be agreed by the parties and it shall use reasonable endeavours to ensure that any such Materials having a material value are clearly marked as belonging to the Consultant or any relevant third party. Risk in all of Consultant’s Materials shall be with the Consultant at all times. Where any of such Materials are affixed to the Premises, the parties acknowledge that ownership thereof shall not thereby vest in University Group and University undertakes that neither it nor any member of the University Group shall have or claim any entitlement thereto unless the Consultant shall fail to remove the same within a reasonable period following the termination of this Agreement.
20.8 The Consultant shall make good any damage to the Premises arising as a consequence of the removal of the Consultant’s Materials therefrom.
21. Records, Audit and Inspection21 TC "
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21.1 The Consultant shall, and shall procure that its sub-contractors [or any Substitute] shall:

21.1.1 maintain a complete and correct set of records pertaining to all activities relating to the performance of the Services and the Consultant’s obligations under this Agreement and all transactions entered into by the Consultant for the purposes of this Agreement (including time-sheets for the Consultant’s personnel where such records are material to the calculation of any sums due under this Agreement) (“Records”);

21.1.2 retain all Records during the term of this Agreement and for a period of not less than six years (or such longer period as may be required by law) following termination of this Agreement (“Retention Period”).

21.2 University and any person nominated by University has the right to audit any and all Records at any time during the Retention Period on giving to the Consultant what University considers to be reasonable notice (whether in writing or verbally) and at any reasonable time to inspect any aspect of the Consultant’s performance of the Services.  University shall use reasonable endeavours to co-ordinate its audits and to manage the number, scope, timing and method of undertaking audits so as to ensure that the Consultant is not, without due cause, disrupted or delayed in the performance of its obligations under this Agreement.

21.3 The Consultant grants to University and its agents the right, at any time, on two  Business Days’ notice to audit and/or test the Works and/or Services and/or the Consultant’s compliance with University’s requirements on security, data integrity and protection against breach of confidentiality. Such audits and tests may include penetration testing and ethical hacking and University grants consent for such tests and audits to be performed notwithstanding any provisions contained within the Computer Misuse Act 1990 (as amended). The Consultant agrees to indemnify the University Group and its agents against any loss, damage or expenses that University Group or its agents may incur by reason of claims, actions, demands or proceedings brought against the University Group or its agents by third parties, including the Consultant’s service provider(s), arising out of or in connection with such audits or tests.  
21.4 For the purposes of exercising its rights under clauses 21.2 and 21.3, the Consultant shall provide University and/or any person nominated by University with all reasonable co-operation including:

21.4.1 granting access to any premises, equipment, plant, machinery or systems used in the Consultant’s performance of this Agreement, and the Consultant’s own, using all reasonable endeavours to procure such access;

21.4.2 ensuring that appropriate security systems are in place to prevent unauthorised access to, extraction of and/or alteration to any Records;

21.4.3 making all Records available for inspection and providing copies of any Records if requested; and

21.4.4 making the Consultant’s personnel available for discussion with University.

21.5 Any audit, inspection and/or testing by University pursuant to clause 21.3 shall not relieve the Consultant or any of its sub-contractors from any obligation under this Agreement or prejudice any of University’s rights, powers or remedies against the Consultant.

21.6 The Consultant shall promptly, to the extent reasonably possible in each particular circumstance comply with University's reasonable requests for access to senior personnel engaged in the Consultant’s performance of the Services.

22. Insurance 22 TC "
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22.1 The Consultant will obtain and maintain the Insurances.

22.2 The Consultant shall:

22.2.1 if required by University, use all reasonable endeavours to procure that its public liability insurance extends to indemnify University as principal;

22.2.2 provide evidence satisfactory to University prior to the Commencement Date and at least five Business Days prior to each anniversary of the Commencement Date that the Insurances have been effected and are in force with an insurance company or underwriters of repute with a rating not below Standard & Poor’s A-. Where any Insurance is due for renewal during the term of this Agreement, the Consultant shall within five Business Days after the date of renewal also provide University with satisfactory evidence that such Insurance has been renewed;

22.2.3 where the Insurances contain a care custody or control exclusion, the relevant policy shall be endorsed so as to delete the exclusion in respect of any Premises (including contents) that are occupied by the Consultant for the purpose of performing the Services.

22.2.4 if required by University, procure that prior to cancelling or changing any term of any Insurances, such that it no longer meets the requirements set out in this Agreement, the insurer or insurers under such Insurances give University not less than thirty days’ notice of intention to cancel or make such change;

22.2.5 bear the cost of all or any excesses under the Insurances;

22.2.6 notify University as soon as reasonably practicable in writing of any anticipated or actual event or circumstance which may lead or has led to any Insurance lapsing or being terminated or the cover under it being reduced or modified;

22.2.7 notify University as soon as reasonably practicable in writing upon becoming aware of any claim, event or circumstance which is likely to give rise to any claim or claims in aggregate in respect of the Services in excess of [£100,000] on any Insurance and, if requested by University and where not otherwise subject to an obligation of confidentiality, provide full details of such claim, event or circumstance (and such other relevant information as University may reasonably require) within three  Business Days of University’s request;

22.2.8 subject to clause 22.3, promptly and diligently deal with all claims under the Insurances (or any of them) relating to the Services and in accordance with all insurer requirements and recommendations; and

22.2.9 in relation to any claim settled under the Insurances in respect of the Services, and to the extent that the proceeds of such claim are payable to the Consultant, pay the proceeds to the person who suffered the loss or damage that gave rise to the claim (whether University, a University Group member or any third party).

22.3 In relation to all the Insurances (except employer’s liability insurance), but subject to the requirements of any insurer under the Insurances, the Consultant agrees to procure the endorsement in respect of the Insurances. 

22.4 If the Consultant is in breach of clause 22.2 and does not remedy such breach within thirty days of notice from University to do so, then without prejudice to any of its other rights, powers or remedies, University may pay any premiums required to keep any of the Insurances in force or itself procure such Insurances.  In either case, University may recover such premiums from University, together with all expenses incurred in procuring such Insurances as a debt.

22.5 The Consultant warrants that nothing has or will be done or be omitted to be done which may result in any of the Insurances being or becoming void, voidable or unenforceable.

22.6 In relation to Insurances which must be held for a period which extends beyond termination, this clause 22 shall survive termination of this Agreement.
23. Intellectual property23 TC "
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23.1 The Consultant hereby assigns to University all existing and future Intellectual Property Rights in the Works and the Inventions and all materials embodying these rights to the fullest extent permitted by law. Insofar as they do not vest automatically by operation of law or under this Agreement, the Consultant holds legal title in these rights and inventions on trust for University.

23.2 The Consultant undertakes:

23.2.1 to notify to University in writing full details of any Inventions promptly on their creation;

23.2.2 to keep confidential details of all Inventions;

23.2.3 whenever requested to do so by University and in any event on the termination of the Engagement, promptly to deliver to University all correspondence, documents, papers and records on all media (and all copies or abstracts of them), recording or relating to any part of the Works and the process of their creation which are in its possession, custody or power;

23.2.4 not to register nor attempt to register any of the Intellectual Property Rights in the Works, nor any of the Inventions, unless requested to do so by University; and

23.2.5 to do all acts necessary to confirm that absolute title in all Intellectual Property Rights in the Works and the Inventions has passed, or will pass, to University.

23.3 The Consultant warrants to University that:

23.3.1 it has not given and will not give permission to any third party to use any of the Works or the Inventions, nor any of the Intellectual Property Rights in the Works;

23.3.2 it is unaware of any use by any third party of any of the Works or Intellectual Property Rights in the Works; and

23.3.3 the use of the Works or the Intellectual Property Rights in the Works by University will not infringe the rights of any third party.

23.4 The Consultant waives any moral rights in the Works to which it is now or may at any future time be entitled under Chapter IV of the Copyright Designs and Patents Act 1988 or any similar provisions of law in any jurisdiction, including (but without limitation) the right to be identified, the right of integrity and the right against false attribution, and agrees not to institute, support, maintain or permit any action or claim to the effect that any treatment, exploitation or use of such Works or other materials, infringes the Consultant’s moral rights.

23.5 The Consultant acknowledges that, except as provided by law, no further fees or compensation other than those provided for in this Agreement are due or may become due to the Consultant in respect of the performance of its obligations under this clause 23.

23.6 The Consultant undertakes, at the expense of University, to defend University against claims that Works embodying Intellectual Property Rights or Inventions infringe third party rights, and otherwise to protect and maintain the Intellectual Property Rights in the Works and the Inventions.

23.7 The Consultant hereby irrevocably appoints University to be its attorney to execute and do any such instrument or thing and generally to use the Consultant’s name for the purpose of giving University or its nominee the benefit of this clause 23.

23.8 Licences

23.8.1 In relation to any Intellectual Property Rights of the Consultant which existed prior to the commencement of this Agreement and are used by the Consultant to perform the Services, the Consultant shall grant to the University Group a perpetual, irrevocable, royalty-free, worldwide and transferable licence which permits the University Group and its agents, contractors and suppliers to use, copy, adapt, translate, support and sub‑license such Intellectual Property Rights for the benefit of University, University Group, and the University Group’s agents. 
23.8.2 Prior to commencing the performance of the Services, the Consultant shall specifically identify any Third Party Software to be used for the purpose of performing the Services, agreeing with University in advance (at University’s option) whether University or the Consultant is to obtain the licences necessary to use such Third Party Software and the terms upon which such licences should be granted to use such Third Party Software.  Unless agreed otherwise agreed in writing, the Consultant will be responsible for obtaining any licences required for Third Party Software on the basis of a perpetual, irrevocable, royalty-free, worldwide and transferable licence which permits the University Group and its agents, contractors and suppliers to use, copy, adapt, translate, support and sub‑license all Intellectual Property Rights in the Third Party Software for the benefit of University, University Group and the University Group’s agents. Should this not be possible, the Consultant shall consult with University with regards to alternative licence terms or alternative third party suppliers.  University acknowledges that to the extent such Intellectual Property Rights in the Third Party Software are used by the Consultant to perform the Services and/or supply any Work and/or any Invention, the Consultant shall not be obliged to assign such Intellectual Property Rights to University pursuant to clause 23.1. 
23.9 The Consultant shall do all acts necessary and execute all such deeds and documents as shall be necessary or desirable to grant the licences to such Intellectual Property Rights referred to in clause 23.8.
23.10 Nothing in this clause 23 shall prevent the Consultant from using data processing techniques, ideas and Know‑how gained during the performance of this Agreement in the furtherance of its normal business, to the extent that this does not constitute or relate to a disclosure of Confidential Information or an infringement by the Consultant of any Intellectual Property Right.

23.11 To the extent that any University Group member provides the Consultant for the purpose of or in connection with performing the Services with any materials in which any University Group member owns (or is licensed by a third party to use) the Intellectual Property Rights, the Consultant acknowledges and agrees that nothing in this Agreement grants to the Consultant any right, title or interest in such materials other than a limited non‑exclusive right to use those materials solely for the purposes of performing the Services.  All Intellectual Property Rights in such materials are and shall remain the exclusive property of the University Group member or (if applicable) its third party licensors.

23.12 The Consultant warrants and shall ensure that the possession and/or use by the University Group and its agents, contractors and suppliers of the Works, and the performance by the Consultant of the Services shall not constitute any infringement or misappropriation of any Intellectual Property Rights or any other legal or equitable right of any person and that the Consultant owns or has obtained valid licences of all such Intellectual Property Rights and other rights which are necessary for the performance of its obligations under this Agreement.

23.13 If any third party claims that the possession and/or use of the Works and/or an Invention and/or the receipt of the Services (“Indemnified Deliverables”) by any University Group member or its agents, contractors or suppliers and/or the provision by the Consultant of any Indemnified Deliverable under or in connection with this Agreement constitutes an infringement or misappropriation of any Intellectual Property Rights or other right of that third party (“IPR Claim”), the Consultant shall indemnify, keep indemnified and hold harmless the University Group members (including their respective employees, agents, contractors and suppliers) against all Losses arising from or incurred by reason of any such IPR Claim (including the defence and any settlement of such IPR Claim).

23.14 In the event of a claim pursuant to clause 23.13:

23.14.1 University shall promptly notify the Consultant of the claim;

23.14.2 the Consultant shall at its own cost and expense control the defence of such IPR Claim and any related proceedings or settlement negotiations, except that University shall be entitled to take any action which it deems necessary if the Consultant fails to take action, or (in University’s reasonable opinion) delays taking action, in defending or settling any such IPR Claim and such failure or delay may, in the reasonable opinion of University, prejudice the interests of the University Group; and

23.14.3 at the cost and expense of the Consultant, University shall take all reasonable steps to co‑operate with the Consultant in the defence or settlement of such IPR Claim.

23.15 If any Indemnified Deliverable becomes the subject of any IPR Claim and, as a result of such IPR Claim, a court of competent jurisdiction grants an injunction preventing the use by the Consultant or any University Group member of any of such Indemnified Deliverable or there is substantial risk of such injunction being granted or the IPR Claim is settled on the basis that the Indemnified Deliverable cannot be used, the Consultant shall at its expense as soon as possible following (and in any event within thirty days of) such event occurring:

23.15.1 obtain for the University Group members and their agents, contractors and suppliers, the right to continue to possess, use and/or receive the benefit of the relevant Indemnified Deliverable(s); or

23.15.2 replace or modify the relevant Indemnified Deliverable(s) so that it becomes non‑infringing without detracting from the performance of the Services and provided that any such replacement or modification shall not prevent the Consultant’s compliance with the warranties contained at clause 12.
23.16 The Consultant shall have no liability under or in connection with this Agreement for any infringement caused solely and directly by:

23.16.1 the combination of the relevant Indemnified Deliverable with other products, data or information not supplied by the Consultant unless the combination was made or approved by the Consultant; or

23.16.2 the modification of the Indemnified Deliverable unless the modification was made or approved by the Consultant; or

23.16.3 the supply by or on behalf of University of any of the materials specified at clause 23.11; or

23.16.4 breach by University of any of the terms of this Agreement and/or any licence terms in respect of the Indemnified Deliverable to which University is subject pursuant to the terms of this Agreement.

24. Termination24 TC "
Termination" \l 1 

24.1 Without prejudice to any other provisions of this Agreement and University’s right to terminate at common law, this Agreement may be terminated:-

24.1.1 by either party on giving written notice if the other of them is in breach of this Agreement and shall have failed either to remedy the breach or, in the case of an irremediable breach, to pay reasonable compensation to the party not in breach, in either case within thirty days of the receipt of a written request from the party not in breach to remedy the breach or pay reasonable compensation (the time for performance of any obligation being extended accordingly for the purpose of this clause 24.1) such request indicating that failure to remedy the breach or pay reasonable compensation may result in the termination of this Agreement;
24.1.2 by either party on giving written notice to the other if the other party shall have a receiver, manager, administrator, administrative receiver or liquidator appointed or shall pass a resolution for winding up (otherwise than for the purpose of solvent amalgamation or reconstruction) or a court shall make an order to that effect or if the other party shall enter into any composition or arrangement with its creditors;
24.1.3 by University by giving to the Consultant not less than 7 days’ written notice of termination. In the event of University giving notice pursuant to this clause 24.1.3 the parties will discuss arrangements for the orderly completion of work in hand. For the avoidance of doubt, the parties’ obligations (including the obligation of University to pay the Price to the Consultant hereunder in accordance with clause 6 for all Services performed up to the date of termination) shall continue during such notice period;

24.1.4 by University by giving written notice to the Consultant if the Consultant (being a company) undergoes a change of Control.  Without prejudice to University’s other rights whether in respect of such termination or any other termination, University’s costs arising out of such termination including the cost of re-tendering and any higher charges that it may have to pay to a replacement supplier shall be borne by the Consultant.
24.2 Any notice given under clause 24.1.1, 24.1.2 or 24.1.4 shall state the date when such termination shall take effect, such date not to be greater than 180 days after the date of such notice.  For the avoidance of doubt, any such notice may be stated to take effect forthwith.

24.3 To the extent that University has a right to terminate this Agreement under this clause 24 then, as an alternative to termination, University may by giving notice to the Consultant require the Consultant to provide part only of the Works or the Services with effect from the date specified in University’s notice (“Change Date”) whereupon the provision of the remainder of the Works or the Services will cease and the definition of “the Works” and/or “the Services” shall be amended accordingly. The Price applicable with effect from the Change Date will be adjusted proportionately or, if in University’s opinion a proportionate adjustment would not be reasonable, in such manner as University may determine.
24.4 Notwithstanding the provisions of this clause 24, University may terminate the Engagement with immediate effect with no liability to make any further payment to the Consultant (other than in respect of amounts accrued before the Termination Date) if at any time the Consultant:

24.4.1 commits any gross misconduct affecting the business of University or any member of the University Group; or

24.4.2 is convicted of any criminal offence (other than an offence under any road traffic legislation in the United Kingdom or elsewhere for which a fine or non-custodial penalty is imposed); or

24.4.3 is in the reasonable opinion of the Board negligent or incompetent in the performance of the Services; or

24.4.4 is incapacitated (including by reason of illness or accident) from performing the Services for an aggregate period of [NUMBER] days in any [52 week] consecutive period; or

24.4.5 commits any fraud or dishonesty or acts in any manner which in the opinion of the Board brings or is likely to bring the Consultant or University or any member of the University Group into disrepute or is materially adverse to the interests of University or any member of the University Group; or

24.4.6 commits any offence under the Bribery Act 2010.

24.5 The rights of University under clause 24.4 are without prejudice to any other rights that it might have at law to terminate the Engagement or to accept any breach of this Agreement on the part of the Consultant as having brought the Agreement to an end. Any delay by University in exercising its rights to terminate shall not constitute a waiver of these rights.
24.6 University may at any time suspend the performance by the Consultant of the Services by giving [7] days’ written notice to the Consultant.  If such suspension continues for longer than six calendar months the Consultant may request in writing that it resume performance of the Services.  Unless the University gives the Consultant written instructions to resume its performance of the Services within 28 days of the Consultant’s request, this Agreement shall terminate at the expiry of the 28 day period. 
25. Effects of Termination25 TC "
Effects of Termination" \l 1 

25.1 On the Termination Date the Consultant shall:

25.1.1 immediately deliver to University all University Property in its possession or under its control;

25.1.2 irretrievably delete any information relating to the business of University or any member of the University Group stored on any magnetic or optical disk or memory and all matter derived from such sources which is in its possession or under its control outside the premises of University; and

25.1.3 provide a statement signed by a duly authorised representative that the Consultant has complied fully with its obligations under this clause 25. 

25.2 Any termination of this Agreement (howsoever occasioned) shall not affect any accrued rights or liabilities of either party nor shall it affect the coming into force or the continuance in force of any provision hereof which is expressly or by implication intended to come into or continue in force on or after such termination.
25.3 In respect of the period between the date that notice of termination is given and the effective date of termination (“the Termination Date”) the following provisions shall have effect:-

25.3.1 the Consultant shall continue to perform the Services until the Termination Date, shall use all reasonable endeavours to ensure that the termination of this Agreement is effected as efficiently as possible and shall co-operate fully with University and any person appointed by University to perform replacement services so as to ensure the uninterrupted provision of services to University;
25.3.2 the Consultant shall be entitled upon reasonable prior written notice to University to continue to have access to the Premises in accordance with clause 20 and to remove any and all of the Consultant’s materials from such Premises (and for such purposes to have access as aforesaid for a reasonable period after the Termination Date); and
25.3.3 on the Termination Date the Consultant shall cease to perform the Services.
25.4 Following termination of this Agreement:-

25.4.1 the Consultant shall not later than seven days after the Termination Date remove its materials and all its employees from all Premises and shall cease to use University Group’s facilities;
25.4.2 the Consultant shall promptly deliver up to University all goods supplied by University or any other member of the University Group together with all work performed up to and including the Termination Date and any materials incorporating any Confidential Information of, or relating to, University or any other member of the University Group and all copies thereof and destroy or erase any Confidential Information of, or relating to, University or any other member of the University Group contained in any materials prepared by or on behalf of the Consultant or recorded in any memory device and within 14 days after the Termination Date the Consultant shall certify in writing to University that the Consultant has fully complied with its obligations under this clause 25.4.2; and
25.4.3 the Consultant shall co-operate fully with University Group and any person appointed by University Group to perform services so as to ensure the uninterrupted provision of services to University Group.
25.5 Upon the termination of this Agreement, University shall be entitled to a rebate of all sums paid to the Consultant in advance as part of the Price.
26. Further Assurance26 TC "
Further Assurance" \l 1 

The parties shall execute and do all such further deeds, documents and things as may be necessary to carry the provisions of this Agreement into full force and effect.
27. Independent Contractor27 TC "
Independent Contractor" \l 1 

27.1 The relationship of the Consultant to University will be that of independent contractor and nothing in this Agreement shall render him an employee, worker, agent or partner of University and the Consultant shall not hold himself out as such.

27.2 This Agreement constitutes a contract for the performance of services and not a contract of employment and accordingly the Consultant shall be fully responsible for and shall indemnify University or any other member of the University Group for and in respect of:

27.2.1 any income tax, national insurance and social security contributions and any other liability, deduction, contribution, assessment or claim arising from or made in connection with the performance of the Services, where the recovery is not prohibited by law. The Consultant shall further indemnify University against all reasonable costs, expenses and any penalty, fine or interest incurred or payable by University in connection with or in consequence of any such liability, deduction, contribution, assessment or claim;

27.2.2 any liability arising from any employment-related claim or any claim based on worker status (including reasonable costs and expenses) brought by the Consultant [or any Substitute] against University arising out of or in connection with the performace of the Services.

27.3 University may at its option satisfy such indemnity (in whole or in part) by way of deduction from any payments due to the Consultant.

28. General Exclusions and Limitation of Liability28 TC "
General Exclusions and Limitation of Liability" \l 1 

28.1 Neither party excludes or limits its liability to the other party in respect of:

28.1.1 the terms implied by section 12 of the Sale of Goods Act 1979 or section 2 of the Supply of Goods and Services Act 1982;

28.1.2 death or personal injury resulting from negligence within the meaning of section 1(1) of the Unfair Contract Terms Act 1977;

28.1.3 to the extent applicable, liability under Part 1 of the Consumer Protection Act 1987 for defects within the meaning of that Act;

28.1.4 clause 13 (Confidentiality);

28.1.5 fraud (including fraudulent misrepresentation);
28.1.6 a deliberate repudiatory breach; or
28.1.7 any other liability which, by law, it cannot exclude or limit,

but nothing in this clause confers any right or remedy upon a party to which it would not otherwise be entitled.

28.2 The Contractor does not exclude or limit its liability to University under or in connection with this Agreement:

28.2.1 for breach of Intellectual Property Rights (whether pursuant to clause 23 (Intellectual Property Rights) or otherwise) except to the extent expressly set out; or

28.2.2 in respect of liability pursuant to clause 14 (Data Protection)[; or
28.2.3 in respect of liability pursuant to clause 15 (Loss of Software and Data Security)].

28.3 Subject to clauses 28.1 and 28.2, clauses 28.3 to 28.6 set out the entire liability of each party (including liability for the acts or omissions of its employees, agents or sub‑contractors and, in relation to University, the acts or omissions of the University Group) to the other party in respect of:

28.3.1 any breach of its contractual obligations arising under or in connection with this Agreement;

28.3.2 any representation, statement, negligence, breach of statutory duty or other tortious act or omission arising under or in connection with this Agreement; and

28.3.3 any damage to property. 

28.4 The exclusions from and limitations of liability set out in this clause 28 shall be considered severably. The validity or unenforceability of any one clause, sub-clause, paragraph or sub-paragraph of this clause 28 shall not affect the validity or enforceability of any other clause, sub-clause, paragraph or sub-paragraph of this clause 28.

28.5 Subject to clause 28.6, the Consultant is responsible for and shall indemnify, keep indemnified and hold harmless University and the other University Group members (including their respective employees, sub-contractors and agents) (the “Indemnified Party”) against all Losses which the Indemnified Party incurs or suffers as a consequence of any breach or any negligent performance of this Agreement by the Consultant (including in each case any non-performance or delay in performance of this Agreement) or of any breach of statutory duty, misrepresentation or misstatement by the Consultant. 
28.6 The Consultant is not responsible for and shall not indemnify University for any Losses to the extent that such Losses are caused by any breach or negligent performance of any of its obligations under this Agreement by University and/or any other University Group member.

29. Assignment29 TC "
Assignment" \l 1 

29.1 The Consultant shall not assign or sub-contract all or any part of the Services or its obligations in relation to the supply of the Works without the prior written consent of University which may be refused or granted subject to such conditions as University sees fit.
29.2 Where the Consultant sub-contracts all or any part of the Services to any person, the Consultant shall:

29.2.1 ensure that such person is obliged to comply with all of the obligations and duties of the Consultant under this Agreement insofar as they relate to the performance of the Services or part thereof (as the case may be) which that sub-contractor is required to provide; 

29.2.2 be solely responsible for payments to that person; and

29.2.3 remain solely responsible and liable to University for any breach of this Agreement or act or omission of a sub-contractor or any performance, non-performance, part-performance or delay in performance of any of the Services and/or obligations by any sub-contractor to the same extent as if such breach or act or omission had been committed by the Consultant.

29.3 Where University gives its consent to sub-contracting under clause 29.1, University may as a condition of giving its consent to the Consultant require direct warranties, undertakings, guarantees or indemnities from such sub-contractor concerning the performance of the Services and its compliance with the obligations set out in this Agreement in all respects.

29.4 University may novate or otherwise transfer this Agreement (in whole or in part).

29.5 Within ten Business Days of a written request from University, the Consultant shall at its expense execute such agreement as University may reasonably require to give effect to any such transfer of all or part of its rights and obligations under this Agreement to one or more persons nominated by University. 
30. Publicity30 TC "
Publicity" \l 1 

No media releases, public announcements or public disclosures by the Consultant or the Consultant’s employees or agents relating to this Agreement or its subject matter, including but not limited to promotional or marketing material, (but excluding any announcement intended solely for internal distribution by the parties or any disclosure required by legal, accounting or regulatory requirements) may be made without the prior written approval of University.
31. Indemnity - Conduct of Claims31 TC "
Indemnity - Conduct of Claims" \l 1 

31.1 Subject to clause 28.6, in respect of any claim arising under any indemnity contained in this Agreement, the party indemnified will:

31.1.1 as soon as possible give to the other party written notice of the claim, circumstance or matter against which that party is claiming to be indemnified, and all details of the claim from time to time in the knowledge or possession of that party; 

31.1.2 where the claim relates to a claim by any third party against that party, not without the prior written consent of the other party (which will not be unreasonably withheld or delayed) admit liability or make any offer, promise, compromise, settlement or communication with the third party in respect of the claim; and

31.1.3 where the claim relates to a claim by any third party against that party, at the request of the other party, and against the other party providing to the reasonable satisfaction of the indemnified party security for all costs, charges and expenses, surrender to the indemnifier or its insurers, on request, the conduct, in the indemnified party’s name, of the defence, settlement and/or counterclaim to the third party’s claim (provided that the indemnified party will be kept fully informed as to the conduct of such defence, settlement and/or counterclaim).
32. Priority32 TC "
Priority" \l 1 

In the event of any inconsistency or conflict between (i) the terms of clauses 1 to 37 and (ii) the terms of any Schedule, the former shall prevail.
33. General33 TC "
General" \l 1 

33.1 Any waiver of a breach of any of the terms of this Agreement shall not be deemed a waiver of any subsequent breach and shall not affect the other terms of this Agreement. 
33.2 If any provision of this Agreement (in whole or in part) is held invalid, illegal or unenforceable for any reason by any court of competent jurisdiction, such provision shall be severed from this Agreement and the remaining provisions shall continue in full force and effect as if this Agreement had been executed without the invalid, illegal, or unenforceable provision. In the event that in University’s reasonable opinion such a provision is so fundamental as to prevent the accomplishment of the purpose of this Agreement, University and the Consultant shall immediately commence good faith negotiations to remedy such invalidity.

33.3 All notices which are required to be given hereunder shall be in writing and sent to the address of the recipient set out in Schedule 1 or such other address as the recipient may designate by notice given in accordance with the provisions of this clause. Any such notice may be delivered by hand or first class pre-paid letter and shall be deemed to have been served if by hand when delivered and if by first class pre-paid letter 48 hours after posting. 

33.4 No variation to this Agreement shall be effective unless in writing and signed by an authorised representative of each party.
33.5 In performing their obligations under this Agreement, the Supplier shall and shall ensure that each of its sub-contractors, shall:

33.5.1 comply with the Modern Slavery Act 2015; and

33.5.2 not engage in any activity, practice or conduct that would constitute an offence under sections 1, 2 or 4, of the Modern Slavery Act 2015 if such activity, practice or conduct were carried out in the UK.

34. Contracts (Rights of Third Parties) Act 199934 TC "
Contracts (Rights of Third Parties) Act 1999" \l 1 

34.1 Save that any University Group member has the right to enforce the terms of this Agreement in accordance with the Contracts (Rights of Third Parties) Act 1999 (“Third Party Act”), the parties do not intend that any of the terms of this Agreement will be enforceable by virtue of the Third Party Act by any person not a party to it.

34.2 Notwithstanding clause 34.1, the parties are entitled to vary or rescind this Agreement without the consent of any University Group members.

35. English law35 TC "
English law" \l 1 

35.1 The formation, construction, performance, validity and all aspects whatsoever of this Agreement shall be governed by English law.

35.2 The parties hereby submit themselves to the exclusive jurisdiction of the English Courts.

36. Dispute Resolution36 TC "
Dispute Resolution" \l 1 

36.1 If a dispute arises out of or in connection with this Agreement (including in relation to any non-contractual obligations) (a “Dispute”) either party may by written notice (a “Referral Notice”) to the other party refer the matter for resolution.
36.2 Once a Referral Notice has been served in relation to a Dispute, that Dispute shall be referred for resolution to [TITLE] for the time being on behalf of University and [TITLE] for the time being on behalf of University.  Those representatives shall meet at the earliest convenient time and in any event within [14] days of the date of service of the relevant Referral Notice and shall attempt to resolve the Dispute.

36.3 If a Dispute has not been resolved within [14] days of the date of service of the relevant Referral Notice it shall be referred for resolution to [TITLE] for the time being on behalf of University and [TITLE] for the time being on behalf of University. Those representatives shall meet at the earliest convenient time and in any event within [14] days of the date of service of the relevant Referral Notice and shall attempt to resolve the Dispute.

36.4 If a Dispute is not resolved within [14] days of the date of service of the relevant Referral Notice the parties will attempt to settle it by mediation in accordance with the CEDR Model Mediation Procedure. Either party may initiate a mediation by serving a written notice (a “Mediation Notice”) on the other party identifying the Dispute it believes has arisen and requesting it be referred to mediation.

36.5 Unless a mediator has been agreed upon by the parties and has confirmed his appointment within 28 days of the date of service of the relevant Mediation Notice, a mediator will be nominated at the written request of either party by CEDR. The parties shall use all reasonable endeavours to procure that the mediation shall start within [42] days of the date of service of the Mediation Notice.
36.6 If the Dispute is not resolved within [84] days of the date of service of the Mediation Notice, either party may commence proceedings in accordance with clause 36.2.
36.7 Subject to clause 36.8, the procedures set out in clauses 36.4 to 36.6 will be followed prior to the commencement of any proceedings by either party in relation to a Dispute.
36.8 Clauses 36.4 to 36.6 will not prevent or delay either party from:

36.8.1 seeking orders for specific performance, interim or final injunctive relief; or
36.8.2 exercising any rights it has to terminate this Agreement.
37. Entire Agreement / Reliance on Representations37 TC "
Entire Agreement / Reliance on Representations" \l 1 

37.1 This Agreement and the documents and Schedules and Annexes which are incorporated into and form part of this Agreement contain all the terms which the parties have agreed in relation to the subject matter of this Agreement and supersede any prior written or oral agreements, representations or understandings between the parties in relation to such subject matter.

37.2 The Consultant acknowledges that this Agreement has not been entered into wholly or partly in reliance on, nor has the Consultant been given, any warranty, statement, promise or representation made by or on behalf of University other than as expressly set out in this Agreement. To the extent that any such warranties, statements, promises or representations have been given University unconditionally and irrevocably waives any claims, rights or remedies which it might otherwise have had in relation to them.

37.3 Nothing in this clause 37 will exclude any liability which one party would otherwise have to the other party in respect of any statements made fraudulently.
1 SCHEDULE 1 TC Schedules \l 4 \n 
Contract Information1 TC "
Contract Information" \l 3 

	University Group
	

	University Group’s Equipment 


	

	Insurances
	See Insurances Annex in this Schedule 1 

	Hardware
	

	Consultant’s IPR, including any of Consultant’s Software
	

	Third Party IPR, including any Third Party Software
	

	Details of Software Licences for Third Party Software  

	

	Liquidated Damages Period:


	

	Reports to be provided [other than or in addition to those set out under clause 16
	

	Dates for production of reports under clause 16]
	

	Address to send University notices to
	For attention of

Address

Facsimile Number

Copy to

Address

For attention of

Facsimile Number

	Address to send the Consultant notices to
	For attention of

Address

Facsimile Number

Copy to

Address

For attention of

Facsimile Number

	University address where invoices are to be submitted to
	[   ]

	Pre-Approved Sub-Contractors
	[

]

	Premises
	[

]


Insurances Annex TC "Insurances Annex" \l 5 
38. Insurance to be held by the Consultant in accordance with clause 22:
38.1 Employer’s liability insurance in respect of the Consultant’s liability for death, personal injury or occupational disease of any person in the Consultant’s employment in the sum of not less than [£10] million per incident or such other minimum level as may from time to time be required by law;

38.2 Public liability insurance in respect of the Consultant’s liability for loss or damage to property (including property of University), breach of any intellectual property rights and against liability for death, injury or occupational disease in the sum of not less than [£5] million per occurrence with financial loss extension and shall be endorsed to provide that no act or omission on the part of University shall prejudice University’s rights under such policy as principal;
38.3 Professional indemnity insurance in a sum normal and customary for a company in the business of providing services of a similar scope, nature and complexity to the Works and Services but not less than [£5] million in the aggregate per annum for the term of this Agreement and for 6 years after expiry or termination of this Agreement; and
38.4 Employee Dishonesty, Cyber Risk and Computer Fraud insurance in the sum of not less than [£5] million in the aggregate per annum with financial loss extension.

2 SCHEDULE 2
The Price/Payments2 TC "
The Price/Payments" \l 3 

3 SCHEDULE 3
The Project Plan/Project Services3 TC "
The Project Plan/Project Services" \l 3 

[Details of Services, insert Project Plan]

4 SCHEDULE 4
Change Control Procedures4 TC "
Change Control Procedures" \l 3 

39. Principles
39.1 Where the Consultant or University sees a need to change any of the Services, the Consultant’s Project Manager may at any time request, and University’s Project Manager may at any time recommend, such amendment only in accordance with the formal Change Control Procedure (“CCP”) as set out at paragraph 2.
39.2 Neither Party shall unreasonably withhold its agreement to any amendment (which includes not recommending changes to any Services which are not reasonably necessary).

39.3 Until such time as an amendment to the Services is made in accordance with this Change Control Procedure, the Consultant and University shall, unless otherwise agreed in writing, continue to perform the Services in compliance with its terms prior to such amendment.

39.4 Any discussions which may take place between the Consultant and University in connection with a request or recommendation before the authorisation of a resultant amendment to the Services shall be without prejudice to the rights of either Party.

39.5 Any work undertaken by University which has not been otherwise agreed in accordance with the provisions of this Schedule 4 shall be undertaken entirely at the expense and liability of the Consultant.
40. Procedures
40.1 Discussion between the Consultant and University concerning an amendment to the Services shall result in any one of the following:

40.1.1 no further action being taken;

40.1.2 a request to amend the Services by University; or

40.1.3 a recommendation to amend the Services by the Consultant.

40.2 Where a written request for an amendment is received from University, the Consultant shall, unless otherwise agreed, submit two copies of a Change Control Note (“CCN”) signed by the Consultant to University within seven days of the date of the request or such other period as the Project Managers shall agree (acting reasonably).

40.3 A recommendation to amend by the Consultant shall be submitted direct to University in the form of two copies of a CCN signed by the Consultant at the time of such recommendation and University shall give its response within fourteen days or such other period as the Project Managers shall agree (acting reasonably).

40.4 Each CCN shall contain:

40.4.1 the title of the amendment;

40.4.2 the originator and date of the request or recommendation for the amendment;

40.4.3 the reason for the amendment;

40.4.4 full details of the amendment including any specifications;

40.4.5 the price, if any, of the amendment;

40.4.6 a timetable for implementation together with any proposals for acceptance of the amendment;

40.4.7 a schedule of payments if appropriate;

40.4.8 details of the likely impact, if any, of the amendment on other aspects of the Services including to:

40.4.8.1 the timetable for the provision of the amendment;

40.4.8.2 the personnel to be provided;

40.4.8.3 the amended charges payable under the Services (as amended);

40.4.8.4 the Documentation to be provided;

40.4.8.5 the training to be provided;

40.4.8.6 working arrangements; and

40.4.8.7 other contractual issues;

40.4.9 the date of expiry of validity of the CCN; and

40.4.10 provision for signature by University and by the Consultant.

40.5 For each CCN submitted University shall, within the period of the validity of the CCN:

40.5.1 allocate a sequential number to the CCN;

40.5.2 evaluate the CCN and, as appropriate:

40.5.2.1 request further information, or

40.5.2.2 arrange for two copies of the CCN to be signed by or on behalf of University and return one of the copies to the Consultant; or

40.5.2.3 notify the Consultant of the rejection of the CCN.

40.6 A CCN signed by University and by the Consultant shall constitute an amendment to the Services and to the Agreement and otherwise no amendment shall have been agreed.
Change Control Note
Change Request No ............
Agreement No…………dated………….
The following change is requested to the Agreement identified above
	Change Request 

(to be completed by University)

	Description of Change:

Reason/Justification:

Affected Area(s):


	I request that the described change be considered for inclusion in the Agreement

Signature  .....................................................
Date  ........./........./..........
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SLA template may include:
1. Service Definitions and Service Levels

1.1 Service Hours

1.1.1 The hours that the service is required (e.g. Monday to Friday 08:00-18:00)
1.1.2 Arrangements for requesting service extensions, including notice periods (e.g. request must be made to the IT Help Desk by noon for an evening extension, by 12 noon on Thursday.

1.1.3 Special Hours, (e.g. public holidays/planned maintenance windows) 

1.2 SLA targets for Service availability

1.2.1 Availability targets within agreed hours, (normally expressed as percentages- e.g. 95.5%). The measurement period and method must be stipulated. This may be expressed for the overall service, underpinning services and critical components or all three.

1.3 Standard services

1.4 Non-standard services

2. Customer Support 

2.1 Support hours, (where these are not the same as Service Hours, e.g. use of  NorMAN).

2.2 Arrangement for requesting support extensions, including notice periods

2.3 Special hours, (e.g. public holidays)

2.4 Target times to respond, either physically or by other method (e.g. telephone, email), to incidents (Make reference to call priorities document)

2.5 Target times to resolve incidents within each priority. (Make reference to any call priorities document).  (In some cases it may be appropriate to reference third party contacts of OLA’s/UC – but not as a way of diverting responsibility)

2.6 Personnel involved in support, roles and responsibilities

2.7 Who to contact, provision of contact numbers

2.8 Functional and hierarchical escalation details (where applicable)

2.9 Response times to problems logged in Supportworks

3. Scope for Change Management 

3.1 Brief mention of and/or reference the Change procedures that must be followed to ensure integrity and compliance to meet SLA requirements.  Also target for approving, handling and implementing RFC's based on urgency/priority of the change.

4. Monitoring and Reporting

4.1   Format, frequency, component/service level 

5. Service Review

5.1 Agree content of reviews and frequency; discuss performance against targets using reports. 

5.2  Also include who will be involved and in what capacity.

6. Security and contingency

6.1 A brief mention of IT Service Continuity plans and how to invoke them, and coverage of an security issues, particularly any responsibilities of the customer, (e.g. maintaining security integrity by good practice –not writing down passwords etc)

6.2 Details of any diminished or amended service targets should a disaster situation occur (if no SLA exists for such a situation)
7. Throughput (where applicable for some services?)

Examples:

· Ability to handle number of concurrent users

· Amount of data to be transmitted over a network

· Number of transactions to be processed in a given time).

8. Transaction Response Times (where applicable)

8.1 Target for average/maximum response times.  E.g. a server/application/ or network ping/latency/round trip.

9. Charging (where applicable)

9.1 Details of the charging formula and periods. If the SLA covers an outsourcing relationship, charges should be detailed in the Annex as they are often covered by commercial in confidence provisions.

10. Performance incentives/penalties (where applicable)

10.1 Usually paid in the event of an SLA breach, (monetary/non-monetary e.g. service credit)

10.2 Paid to the supplier if performance exceeds certain thresholds, (where applicable).  

10.3 Details of how they will be calculated, agreed and collected/paid (more applicable for third-party situations).

11. Exclusions

11.1 Anything out of scope of the SLA.

12. Glossary

Explanation of any unavoidable abbreviations or terminology used to assist customer understanding.

13. Amendment Sheet

To ensure correct version control.  Include a record of any amendments, with detail of amendments, dates and approved signatories.

SCHEDULE 6 - Processing, Personal Data and Data Subjects

1. The Contractor shall comply with any further written instructions with respect to

processing by the University.

Any such further instructions shall be incorporated into this Schedule.

	Description
	Details

	Subject matter of the

processing
	

	Duration of the

processing


	

	Nature and purposes of

the processing


	

	Type of Personal Data
	

	Categories of Data

Subject


	

	Plan for return and

destruction of the data

once the processing is

complete UNLESS

requirement under union

or member state law to

preserve that type of

data
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