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Abstract

The Jan Maria was a Dutch schooner that, in 1883, en route from the Baltic to its
home port, was forced to jettison cargo during a fierce storm, which resulted in a
General Average (GA) procedure. GA refers to a method that redistributes damages
that were deliberately inflicted by the master, in order to save the ship and its cargo,
among all those parties that benefited from the action. The report of this procedure
of the Jan Maria has been preserved and is exceptional in its completeness. It offers
a unique view on a complex procedure and also on the coping mechanisms of small-
scale entrepreneurs in a volatile business environment. In this article, | will explain the
principle and functioning of GA, and | will argue that, in spite of financial innovations like
marine insurance, GA remained an important part of risk management.
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In 1883, the Jan Maria, a three-mast wooden schooner, was heavily battered during a
storm north of the German coast. The crew decided to jettison part of the deck load to
lighten the ship and thus increase its chances of survival. The next day, when the storm
abated and the situation was stable, the crew nevertheless decided to seek shelter in a port
of refuge. Unfortunately, the storm picked up again and the ship could not make it to port
by itself. The crew was saved by passing ships and the heavily tilted Jan Maria was
towed to the German port of Geestemiinde. It was there that the so-called ‘General
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Average’ (GA) procedure was set in motion.! This procedure redistributes the costs
among all parties involved in very specific cases of damages incurred during mercantile
shipping. The origin of the term ‘GA’ is not clear and its true origins will probably never
be known. Some scholars argue that the term is derived from the French word for port
(‘havre’), others claim it comes from the Greek word for cargo or from the Arabic &war
(damage).? GA can only be applied if damages are deliberately inflicted by the master
and the crew with the express objective of salvaging ship, lives and cargo. The resulting
damages are then borne by all parties benefiting from the acts. So, for example, if a mas-
ter decides to jettison a part of the cargo to lighten the ship to outrun pirates, or he orders
the main mast to be cut during a storm, it is not just the owner of the jettisoned cargo or
the shipowner who bear these costs, as the damages are borne by all parties involved. GA
is a concept based on mutuality, on sharing burdens: sharing the risks of long-distance
maritime trade.’

Although GA is little known outside the world of trade and transport, it is a concept
that had been in use for centuries before the Jan Maria’s unfortunate journey took place.*
What’s more, it is still in use today.’ In spite of the emergence of other methods of risk
management, GA has not been supplanted, not even by marine insurance.® Marine insur-
ances did not exist when GA emerged, but since early modern times have been com-
monly used to transfer the risks of long-distance trade. Even though marine insurance
developed into a profitable and efficient market where many risks and virtually all sums

1. National Maritime Museum Amsterdam (hereafter NMMA), inventory numbers 2009.
0141-0143.

2. See J. A. Kruit, General Average, Legal Basis and Applicable Law: The Overrated
Significance of the York-Antwerp Rules (Zutphen, 2017), 21, nl. A detailed analysis of the
origin of the term is in: A. Addobbati, ‘Principles and Developments of General Average:
Statutory and Contractual Loss Allowances from the Lex Rhodia to the Early Modern’s
Mediterranean’, in M. Fusaro et al., eds., Sharing Risks: General Average and Maritime
Trade (5"-18" Century), forthcoming.

3. J. P. van Niekerk, The Development of the Principles of Insurance Law in the Netherlands
from 1500—1800 (Johannesburg, 1998); I. Schoffer, ‘De Vonnissen in Avarij-Grosse van de
Kamer van Assurantie en Avarij te Amsterdam in de 18° Eeuw’, Economisch-Historisch
Jaarboek, 26 (1956), 72-132; S. C. P. J. Go, ‘General Average Adjustments in Amsterdam:
Reinforcing Authority through Transparency and Accountability (Late Sixteenth—Early
Seventeenth Century)’, in M. Fusaro, ed., Sharing Risk: General Average, 6"—21%Centu-
ries, forthcoming.

4. Van Niekerk, Development of the Principles, 60; E. Frankot, Of Laws of Ships and Shipmen
(Edinburgh, 2012); G. Dreijer, ‘Maritime Averages and the complexity of risk management
in sixteenth- century Antwerp’, TSEG The Low Countries Journal of Social and Economic
History 17(2): 31-54.

5. Although GA is still being applied, it is under pressure as parties can now buy insurance to
cover GA damages under a certain amount (in general $2M). Current issues regarding GA
are beyond the scope of this article.

6. The need for GA came under increasing pressure during the nineteenth century. In 1823, T.
F. W. Tonnies, for example, questioned whether GA was still necessary as marine insurance
could, in his opinion, cover the risks also. The debate continued in several (international) set-
tings. See W. L. P. A. Molengraaff, Internationale Avarij- Grosse regeling (Leiden, 1880), 98.
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could be insured, GA persisted.” Whereas marine insurance has been extensively
researched, by legal researchers, historians and social scientists, GA has hardly received
academic attention. Most publications regarding GA have a legal character and consist of
a description of the relevant regulations, or are manuals or reports of adjudicated GA
cases.® There has been little research into the importance of GA in the development of
trade and transport, on choices and behaviour of shipowning companies, merchants or
masters, or of the effect of GA on marine insurance markets.’ Apart from, in particular,
legal publications, little has been published about GA and the procedure of average
adjustment. Before being able to analyse the significance of GA, or the way it is related
to other means of risk management, we need to lay the groundwork: what exactly is GA
and how does an average adjustment work? This is the aim of this contribution: to explain
and illustrate GA, as a concept, the legal framework and the GA procedure (that is known
as average adjustment).'?

The basis of this paper is the dispach of the Jan Maria, which has been preserved in
its entirety.!! A dispach is the final report and annexes relating to the GA adjustment, in
this case the Jan Maria’s. What happened to the Jan Maria was not extraordinary in any
way, as it must have happened to hundreds, if not thousands, of ships ploughing the
Baltic, North Sea, Mediterranean and other bodies of sea. A master and his crew, forced
by fierce storms, or threatened by pirates or privateers, would decide to jettison part of
the cargo, or intentionally inflict damage to the ship, to prevent the sinking or taking of
the ship, to save the lives of crew members and the cargo. Even though this must have
happened to countless ships, very few dispaches have been preserved. This is probably
due to the fact that, in particular as of the nineteenth century, these dispaches were held

7.  For example, the Amsterdam marine insurance market was known as the market where
all risks were insurable, no matter the size of the insured sum. For more on marine insur-
ance, its emergence and early development in the Low Countries, see: J. P. Vergouwen,
De geschiedenis der makelaardij in assurantién hier te lande tot 1813 (The Hague, 1945),
58-9; V. Barbour, ‘Marine Risks and Insurance in the Seventeenth Century’, Journal of
Economic and Business History, 1 (1928-29), 561-96; L’ Espine Moine, J. le and 1. le Long,
De koophandel van Amsterdam, naar alle gewesten des werelds (Rotterdam, 1753/7; Van
Niekerk, Development of the Principles; S. C. P. J. Go, Marine Insurance in the Netherlands
1600-1870, A Comparative Institutional Approach (Amsterdam, 2009); F. E. De Roover,
‘Early Examples of Marine Insurance’, Journal of Economic History, V (1945), 172-200.

8. See, for example, Q. Weytsen, Zee-rechten, inhoudende dat oudste en hoogste water—recht,
dat de gemeene kooplieden en schippers hebben gemaakt in Wisbuy (Amsterdam, 1698);
Q. Weytsen, Een Tractaet van Avarien, dat is: gemeene contributie van de koopmanschap-
pen ende goederen in den schepe bevonden om te helpen dragen, ‘t verlies van eenige
kooplieden ofte schippers goeden, gewillighlijck gebeurt om lijf, schip, ende goedt te sal-
veren (Amsterdam, 1663); R.R.W. Janssen, Vereischten der averij-grosse-handeling; M. Th.
Goudsmit, Geschiedenis van het Nederlandsche Zeerecht, (‘s-Gravenhage, 1882); Schoffer,
‘Vonnissen in de Avarij-Grosse’; Van Niekerk, Development of the Principles, 60—76.

9. The ERC project AveTransRisk addresses these issues in an comprehensive and internation-
ally comparative study focused on GA.

10. The focus of this article is GA as applied in Amsterdam.

11. Also spelled “dispatch’, ‘dispache’ and ‘despach’.
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by individual shipowning companies rather than formal courts. In fact, the dispach
regarding the Jan Maria is the only known copy of a seemingly complete dispach from
the nineteenth century in The Netherlands.'? This dispach of the Jan Maria’s GA adjust-
ment is a good example of what Edoardo Grendi has named the ‘exceptional normal’.!?
The completeness and quality of this record makes it exceptional, even though it refers
to the most mundane of cases: an ordinary ship on a routine voyage with a run-of-the-
mill cargo gets into mortal danger during an autumn storm on the North Sea.!'* The dis-
pach consists of a summarizing report, including the calculation of the damages and
relevant values and a great number of appendices which include invoices, valuations and
translations of trial transcriptions.'® The dispach not only shows us how the whole GA
procedure took place — who was involved and the costs of the process — but also gives us
an idea how a medium-sized shipowner conducted the business of long-distance mari-
time trade in The Netherlands during the late nineteenth century. In essence, the Jan
Maria offers a unique insight into the coping strategies of small-scale entrepreneurs in
shipping.

As has recently been argued in a supplement of Past & Present by John-Paul Ghobrial,
global history cannot give us all the answers based on generalization.'® On an aggregate
level, providing we have the data, GA dispaches and rulings can reveal much about
types, prices and volumes of merchandise, mercantile networks, trading routes, shipping
models and crew numbers, nationality of masters and their crew, meteorological data and
judicial variation between ports.!” However, these data are not yet available. For now, we
need to populate history with real people, as Tonio Andrade has advocated.'® And these
real people lived in turbulent times: steam was supplanting sail and wood was being
replaced by iron and steel. Not only were journey times shortened, shipping companies
were faced with increasing investment amounts as well as expensive maintenance.
Tramp shipping became increasingly important.!® Long-distance maritime trade was

12. Often only a summary of the dispach has been preserved, not the original documents.
Examples can be found in the archives of the insurance intermediary Van Bosse & Zoon, in
the municipal archives of Amsterdam (Stadsarchief Amsterdam, hereafter SAA), Archive of
Assurantiebezorger Wed J. van Bosse en Zoon 562, inventory numbers 350-5.

13. E. Grendi, ‘Micro-analisi e storia sociale,” Quaderni storici, 35 (1977), 512; M. Fusaro,
‘Introduction’ in M. Fusaro, ed., Sharing Risk: General Average, 6"-2I1%Centuries,
forthcoming.

14. NMMA, inventory numbers 2009.0141-0143.

15. NMMA, inventory numbers 2009.0141-0143.

16. John-Paul A. Ghobrial, ‘Introduction: Seeing the World Like a Microhistorian’, Past &
Present, 242 (2019), 1-22.

17. AveTransRisk is producing a database containing GA data from various European countries.

18. T. Andrade, ‘A Chinese Farmer, Two African Boys, and a Warlord: Toward a Global
Microhistory’, Journal of World History, 21 (2010), 573-91.

19. See, for example, E. Horlings, The Economic Development of the Dutch Service Sector,
1800-1850: Trade and Transport in a Premodern Economy — Reconstruction National
Accounts (Amsterdam, 1995); J. L. van Zanden and A. van Riel. Strictures of Inheritance.
The Dutch Economy in the Nineteenth Century (Princeton, 2004); F. J. A. Broeze, ‘Rederij’,
in Frank J. A. Broeze, Jaap R. Bruijn and Femme S. Gaastra, eds., Maritieme Geschiedenis
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risky and one of the methods to deal with these inherent risks was GA. What can we learn
from this particular dispach about the relationship between master and shipowner, the
duality of the master’s role as guardian of ship and cargo, of the many choices shipown-
ers and merchants were faced with in a highly volatile market? And how did a concept
like GA, tested and tried, fit into the quickly changing shipping world of the nineteenth
century?

Considering the ongoing debate among historians on how microhistory and global
history may be combined, or how microhistory may possibly enrich global history, it
may be tempting to argue that the case of the Jan Maria is an example how the micro-
scale can best describe larger, global issues that were at play in nineteenth-century mari-
time trade. This article does not aspire to do so. As little has been written about GA, the
procedures, the calculations and about those who were involved in the whole process, I
will do just that: analyse what GA is in essence and its potential for economic analysis
using the unfortunate Jan Maria as a case study. In this paper, [ will explain the concept
and procedure of GA and address issues like: how and when was it applied? who were
involved and how was it regulated? I will argue that GA was an important part of risk
management of shipowners and merchants and that, in spite of financial innovations like
marine insurance, it remained important for those active in mercantile trade. In the next
section, [ will explain the principle and functioning of GA before moving on to the unfor-
tunate events that led to the Jan Maria’s GA adjustment. I will conclude with some
remarks and suggestions for future research.

General Average: Principle, regulations and enforcement

In the second half of the nineteenth century, when the crew of the Jan Maria was battling
to save the ship, its cargo and their lives, GA procedures had been a well-known concept
among masters, shipowners and merchants for centuries.?’ GA has a long and impressive
lineage dating from Antiquity, and its long heritage was still affecting regulations and
procedures that were used for the Jan Maria in the nineteenth century. All well-known
(late) medieval and early modern regulations, like the Role d’Oleron, the Wisby and

der Nederlanden, vol.3: Achttiende eeuw en eerste helft negentiende eeuw van ca. 1680
tot ca. 1850-1870 (Bussum, 1977), 92—142; Y. Kaukiainen, ‘Coal and Canvas: Aspects
of the Competition between Steam and Sail, ¢.1870-1914,” International Journal of
Maritime History, 4 (1992), 177; W. M. F. Mansvelt, Geschiedenis van de Nederlandse
Handelmaatschappij 1824—1924 (Haarlem, 1924); Th. van Tijn, Twintig jaren Amsterdam,
de maatschappelijke ontwikkeling van de hoofdstad, van de jaren ‘50 der vorige eeuw tot
1876 (Amsterdam, 1965), 49; Y. Kaukiainen, ‘Growth, Diversification and Globalization:
Main Trends in International Shipping since 1850°, in Lewis R. Fischer and E. Lange,
eds., International Merchant Shipping in the Nineteeth and Twentieth Centuries: The
Comparative Dimension (St John’s, 2008), 1-56.

20. Placaet ende Ordonnantie, Op ‘t Stuck vande Zee-Rechten, 1551, Placcaetboeck van
Vlaanderen, I, 375; Q. Weytsen, Van Schip-breecking, Zee-werpinge; G. Dreijer and O.
Vervaart, Een Tractaet van Avarien 1617 Quityn Weytsen (1517—1564), Pro Memorie, 21
(2019); Van Niekerk, Development of the Principles, 60; Dreijer, ‘Risk Management’;
Frankot, Of Laws of Ships.
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Gotland laws, dealt with jettison and other forms of averages.?! With the passing of time,
as more parties became involved with varying interests, the resulting further complexity
required increasing regulation.??

In the early modern period, all across Europe various amendments and additions were
made to the regulations, however the basic principle remained the same: all those taking
part in a journey by sea were to contribute pro rata (based on the value of their goods or
ship) in case of intentionally-inflicted damage in order to prevent more damage. It was
key that the damage was inflicted intentionally: the accidental breaking off of a mast was
not considered GA. It was also crucial that the objective of the action was to prevent
further damage. Additionally, the actions taken needed to be successful — if a ship sank
nonetheless, then there was no GA case and all parties would then bear the costs indi-
vidually. If, for example, a master of a ship with cargo from five different merchants
discovered halfway through the voyage that part of the cargo of one merchant had not
been securely packaged and was damaged, or if the crew damaged the ship while dock-
ing, this was considered Particular Average (PA). However, if that ship got into trouble
during a storm, the master would consult the crew and, if present on board, the mer-
chants, before taking measures. If they decided to cut the mast in order to prevent the
ship from capsizing or sinking, the costs of the damages to the ship would be carried by
all those benefiting from this action.?* There were strict rules to which the master had to
adhere in order to prevent unnecessary damages or fraudulent behaviour, which varied
depending on countries. In The Netherlands he was obliged to jettison the cargo that was
heaviest in weight and lowest in value first.?* Some rules were the same all across Europe,
and also remarkably resilient across the centuries. Amongst these, the master had to
record the fact that he had consulted his crew, the reason for the jettison and the amount
of jettisoned goods.?> He was also obliged to give a statement in the first port of arrival
in the presence of local authorities. In this statement he would explain the circumstances
— invariably it was the fiercest storm or the fastest and most ferocious pirates that had
forced them to cut a mast or to jettison any cargo. Usually a number of crew members or
others present needed to confirm the truthfulness of his account. This statement was the
first step of the GA procedure, the average adjustment.?® Until the end of the sixteenth

21. Frankot, Of Laws of Ships, 1-13, Dreijer and Vervaart, Tractaet van Avarien.

22. Van Niekerk, Development of the Principles, 60—76; Frankot, Of Laws of Ships, 7-9.

23. J. A. Molster, Handboek voor de leer der avarijen voor die der Avarij-Grosse (Amsterdam,
1858); P. van der Hoeven, Handleiding voor het opmaken van de Averijen (Dordrecht, 1854).

24. In early modern times, masters would have to jettison their own cargo first — when this stip-
ulation was abolished is not clear. It is also uncertain whether masters would nevertheless
load their own cargo on the ship as the most easily accessible so that it could be jettisoned
first. See C. D. Asser, W.E.J. Berg van Dussen Muilkerk, M.H. Godefroi, J.W. Tydeman and
Jo. de Vries Jz. Wetboek van Koophandel met aantekeningen van C.D. Asser, W. E. J. Berg
van Dussen Muilkerk, M. H. Godefroi, J. W. Tydeman, Jo. de Vries Jz. (Amsterdam, 1845),
Boek 11, Titel III, art 368; J. J. Abbink, Handboekje voor Schippers en scheepsgezagvo-
erders (Amsterdam, 1857), 24.

25. Asser, Wetboek van Koophandel, Boek 11, Titel 111, art 368.

26. Incase it was done in a foreign country, the statement and the translation were authenticated
by the Dutch consul.
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century, GA adjustments and calculations were handled by ‘wise men’ in Amsterdam, of
whom we unfortunately know very little.?’

In 1598, the Chamber of Insurance and Average (Kamer van Asseurantie en Avarij)
was established in Amsterdam and tasked with handling GA cases.?® The Commissioners
of the Chamber would require parties to hand over all relevant information. This included
invoices of their merchandise, the bill of lading and, if applicable, the insurance policy.
These documents were necessary to confirm the value of the merchandise as stated by
the merchants. The Commissioners would first determine the damages: what was the
damage to the ship and to the cargo? Masters and shipowners would often increase the
amount of damages. To prevent them from including ‘normal wear and tear’ of the ship
and its fittings, the Commissioners would use tables with standardized lengths of ropes
per type of ship.2’ The second step was to determine the total value of the journey: the
value of the ship, the freight fees and the cargo, which combined made up the so-called
contributing interests or values (dragende waarden). Here, parties were inclined to give
lower values, as the amount of their final GA contribution was based on the value of their
assets. In the nineteenth century, it was customary to use the value of the goods at the
port of destination to determine the value.? After the total contributing values were cal-
culated, the Commissioners would determine the omslag, the amount that was to be paid
per guilder or per 100 guilders.?! The Amsterdam Chamber was active from 1598 until
the end of the eighteenth century, when the institutional structure of the Dutch Republic
was upended in the wake of revolution that swept across Europe.>

27. Van Niekerk, Development of the Principles, 1, 60-79.

28. The Chamber was originally founded to adjudicate insurance cases and was named
Chamber of Insurance (Kamer van Asseurantie). Within a year of its foundation, General
Average (Avarij) was added to its responsibilities. For more on the Chamber, see Go,
Marine Insurance, 95-117; S. C. P. J. Go, ‘On Governance Structures and Maritime
Conflict Resolution in Early Modern Amsterdam: The Case of the Chamber of Insurance
and Average (Sixteenth to Eighteenth Centuries)’, Comparative Legal History, 5 (2017),
107-24; Go, ‘General Average Adjustments’.

29. In The Netherlands costs like ammunition would not be ‘admitted into GA’ as they were
considered part of normal business: Nederlandsch Economisch Historisch Archief (hereaf-
ter NEHA), Bijzondere collecties (hereafter BC) 277, Archief Commissarissen; Schoffer,
“Vonnissen in de Avarij-Grosse’.

30. Molster, Handboek voor de leer, 95.

31. For example, if the total damages were set at 500 guilders and the total value of the journey,
i.e. all contributing values combined, was 10,000 guilders, that meant for every 100 guil-
ders, one was to contribute five guilders. If there were three parties involved, shipowner A
with a total contributing value of 6,500 guilders, merchant B with value of 2,500 guilders
and merchant C with an interest valued at 1,000 guilders, this would mean that A would con-
tribute 325 guilders of the total of 500 guilders in GA damages, B would pay 125 guilders
and C would contribute 50 guilders. The above is, of course, a very simplified example; if
there were several incidents with various actions that led to GA, the sequence of the events
was crucial to calculate the correct values. The more parties involved, the more complex the
GA adjustment would be.

32. Unfortunately, a large part of the Chamber’s records has been lost. The records that relate
to the eighteenth century show that in total 9,000 average cases were adjusted by the
Commissioners. Whether this constituted all GA cases that related to the port of Amsterdam
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By the time the Jan Maria sailed the Baltic, the relevant regulations were no longer
merely municipal. The Batavian Period and the French Annexation changed the regula-
tory and institutional structure profoundly in the area that is now The Netherlands. The
old institutions, including the Chamber of Insurance and Average, were supplanted,
although the introduction of new institutions and national laws was slow at best. The
newly formed Kingdom issued its first Commercial Code (Wetboek van Koophandel,
WvK) in 1838, which henceforth would regulate and structure the country’s economy.
However, between the collapse of the structures and institutions of the ancient regime
and the establishment of those of the new Kingdom, there was a regulatory vacuum,
especially regarding certain parts of economic life.> A Court of Commerce (Rechtbank
van Koophandel) was instated in 1811, but nevertheless, two lawyers, Mr. Mozes Asser
and his son, Mr Tobias Asser, both active as Average Adjusters (dispacheurs), feared GA
adjustments would suffer due to the absence of an efficient regulatory structure. They
therefore designed a standard form of agreement specifically for GA adjustments, the
so-called Amsterdamsche Compromis.>* This contract regulated the process of adjust-
ment of GA damages in Amsterdam. The Amsterdam Stock Exchange authenticated the
Compromis, which meant it had officially been accepted as custom.*® The original ver-
sion was issued in 1811 and stated that the final report, the dispach, was to be drawn up
by the average adjusters who were to be formally appointed and sworn in before they
took up their duties.’® The Amsterdamsche Compromis was a claim of the shipowning
company (reder) on the other parties involved (mainly the owners of the cargo). Although
this was not in line with Dutch legal tradition, in which the Commissioners of the
Chamber of Insurance and Average were independent arbitrators, the Compromis tallied
with the practice and custom in London at the time, where an average adjustment was
considered a claim from the shipowner on the owners of the cargo.?’ Several parties lob-
bied for a specialized court to handle the complex GA cases along the lines of the former
Chamber of Insurance and Average, but their pleas were to no avail.*® Again, an initiative

or if a number of cases were dealt with informally, for example, via arbitration, is not clear.
For more on the Chamber, see Van Niekerk, Development of the Principles, 217; Go, ‘On
Governance Structures’; and Go, ‘General Average Adjustments’.

33. NEHA, BC 277, Archief Commissarissen; E.J. Asser, Het Amsterdamsch Compromis voor
de regeling der Avarij Grosse en Avarij Particulier op de lading (Amsterdam, 1879); Go,
‘On Governance Structures’; Sabine C. P. J. Go, ‘Governance of General Average in the
Netherlands in the Nineteenth Century: A Backward Development’, in: Ph. Hellwege and G.
Rossi (ed.) Maritime Risk Management Essays on the History of Marine Insurance, General
Average and Sea Loan, Comparative Studies in the History of Insurance Law, vol 11, 247-263.

34. Asser, Amsterdamsche Compromis.

35. Asser, Amsterdamsche Compromis, 1.

36. The Amsterdamsche Compromis has been changed several times, but was used until the
second half of the twentieth century.

37. Asser, Amsterdamsche Compromis; Stadsarchief Amsterdam (hereafter SAA), Archief van
de Avarij Commissie Amsterdam, Toegang 1508 (hereafter Avarij Commissie, T1508), L.
Hardenberg, De Avarij-Commissie te Amsterdam (1811-1982), 7.

38. R. Van Boneval Faure, Het Nederlandsch Burgerlijk Procesrecht 1 (Leiden, 1871), 123;
SAA, Avarij, T1508, L. Hardenberg, De Avarij-Commissie te Amsterdam (1811-1982).
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was taken in Amsterdam by those dealing with GA adjustments in daily life and as a
result, the Average Committee (4Avarij-Commissie) was instated the same year as the first
version of the Amsterdamsche Compromis was issued. The committee was to ratify
(homologeren) dispaches that were drafted by the average adjusters or, if applicable,
adjudicate disputes regarding the apportionment among the various parties of the GA
damages.®

In 1838, the Commercial Code was issued, and GA was regulated in detail in its Book
2, chapter 11. In one of the first articles, it is stated that if parties have not made other
contractual arrangements, then GA (and PA) should be dealt with according to the fol-
lowing rules. These clearly stipulated the difference between GA (Gemeene avarij or
Avarij-grosse) and PA and determined that the value of the vessel, the amount paid in
freight fees, and the value of the cargo was to contribute to the amount of GA damages.
In the following articles the various types of GA were defined, including the better
known forms of ‘jettison of cargo’ and ‘cutting of the masts or ropes’, to less common
incidents such as the wounding or death of crewmen while defending the ship and
ransom paid to pirates or enemies.*’ Again, the law emphasized that the actions had to be

39. In the first version of the Amsterdamsche Compromis, the committee is not yet named
‘Avarij-Commissie’; SAA, Avarij, T1508, L. Hardenberg, De Avarij-Commissie te
Amsterdam (1811-1982). In Rotterdam, disputes were submitted to regular jurisdiction of
the Courts; see R. Lowndes, E. L. De Hart and G. R. Rudolf, The Law of General Average,
English and Foreign. By the Late Richard Lowndes (London, 1912), 584.

40. Art 699 of the Wetboek van Koophandel, Boek 11, Titel XI states all that may be considered
GA (abbreviated):

‘1. All that was given to enemies or pirates for the liberation of ship and cargo; 2. Anything
of ship or cargo that was jettisoned for the common good; 3. Cables, masts, sails, and other
tools that had to be cut or broken for the same purpose; 4. Anchors, ropes and other items
that were let slip overboard (slippen) for the same purpose; 5. Damage to goods still on
board that were damaged during jettison; 6. Damage to the ship to facilitate the jettison of
goods or to advance the discharging of water and any damages that then resulted due to the
water; 7. The healing, keeping and compensation of all those aboard who were wounded
or maimed during the defense of the ship; 8. Compensation or ransom for those who were
taken prisoner or enslaved while in the service of the ship or cargo; 9. Pay and rations of
the crew during enforced stay in port of refuge; 10. Pilotage and other port expenses of
port of refuge; 11. Rent of storage during repairs in port of refuge; 12. Expenses to reclaim
the ship and cargo after both have been taken; 13. Pay and rations of the crew during the
aforementioned taking of the ship and cargo in case they are being released; 14. Expenses
of unloading lighter ships in case the ship was forced to seek shelter in a port or river by
weather, enemies, or pirates, or any other cause to seek refuge, including the loss or dam-
age to cargo due to the unloading or the lighter ships or the re-loading of the ship; 15.
Damage to ship or cargo do to enforced beaching of the ship to prevent the taking of loss;
16. Expenses and pay to reverse the beaching; 17. Loss or damage to cargo that had been
loaded in lighters due to an emergency; 18. Pay and rations of the crew when the ship,
after having sailed, is being detained or forced to seek shelter; 19. Bottomry premiums of
bottomry loans that were taken out to cover GA damages; 20. Insurance premium to insure
bottomry premiums or the loss on the enforced sale of cargo in order to cover GA damages
in a port of refuge; 21. Expenses of average adjustment; 22. All expenses, including pay and
rations of the crew due to a quarantine that could not be foreseen when bills of lading were
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intentional and in the interest of both the ship and its cargo.*! Other articles focused on
whether certain costs were to be accepted as GA — for example, the circumstances under
which fees for pilots or lighter ships were to be included as damages for the common
good.*? The final articles of the Commercial Code (articles 722-740) related to the actual
procedure, calculation and allocation of GA. According to article 722, the calculation
and apportionment of the GA damages was to be undertaken in the harbour of destina-
tion, unless parties had agreed otherwise. In practice, it seems that the administrative
handling of GA took place in the city where the cargo was originally destined. The rea-
son was that at this port it was easiest to determine the value of the merchandise, which
was necessary for the GA calculations. Moreover, this was generally the location where
merchants, shipping agents and shipowners finalized the voyage in administrative and
financial respects. Dealing with the GA procedure in this location was thus the most
sensible. If, however, the GA adjustment was handled abroad, the Dutch authorities
would honour foreign laws and customs. Finally, there was a time limit on claiming GA:
all claims had to be made no later than two years after the incident.*’

Even after the Commercial Code was issued in 1838, GA adjustments continued to be
handled in accordance with the Amsterdamsche Compromis.** In fact, the text of the
Compromis clearly stated that signatories agreed to have the GA adjusted in accordance
with the Amsterdamsche Compromis and that the Commercial Code was rendered ‘inac-
tive’ unless parties appealed the outcome of the dispach. In spite of this ‘discounting’ of
national law, both the Amsterdamsche Compromis and the Average Committee in

signed; 23. In general, all damages that were borne of an emergency, deliberately initiated
and as direct consequence suffered, after required consultation, and were made to safeguard
the common well-being of ship and cargo. All other expenses were considered Particular
Average and were to be borne by an individual ship owner or merchant, General Average
was to be carried by ship, freight and cargo.” Wetboek van Koophandel (1838), articles
696 and 698; Asser et al, Wetboek van Koophandel, 256—8; Molster gives an overview of
the various regulations and distinction between General Average and Particular Average
in a.0. Prussia, North America, Hamburg, Liibeck, Sweden, Denmark and Norway, Italy,
and Spain, Molster, Handboek voor de leer. From Molster’s overview it is clear that in the
mid-nineteenth century, there were many differences in GA regulations. Also see Kruit,
General Average, Legal Basis, chapter 2. Further research is necessary to identify the exact
differences and the possible consequences on the choices made by masters and ship owners.
The previously mentioned ERC project ‘Transaction Costs and Risk Management during
the First Globalization (Sixteenth—Eighteenth Centuries)’ (Grant no. 724544) will identify
disparities and similarities and the development of the various GA regulations.

41. Interestingly, ‘saving lives’ was often not included as an explicit objective, Molster,
Handboek voor de leer, 9-10.

42.  Wetboek van Koophandel, Boek 2, Titel 11, a.o. arts. 702, 704-5, 708.

43. Wetboek van Koophandel, Boek 2, Titel 11, Arts 711, 722, and 724; L. J. H. Bouman,
Waarom worden op Java slechts weinige dispaches opgemaakt? (Batavia, 1861), 4.

44. Tobias Asser, one of the original drafters of the Amsterdamsche Compromis, assessed the
text in relation to the new Commercial Code. According to his son, Eduard Asser, both
he, shipowning companies, merchants and underwriters agreed to uphold the Compromis.
Asser, Amsterdamsche Compromis, 4.
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Amsterdam seem to have enjoyed a formal status: the Average Committee even held
‘court’ in the municipal Palace of Justice.®’

Between the implementation of the Commercial Code in 1838 and the incident with
the Jan Maria not many changes were made to Dutch GA laws and rules. There were,
however, other developments that affected how shipowners, merchants, shipping agents
and insurers dealt with GA. As the nineteenth century progressed and trade and transport
were unequivocally transformed by technological innovations, political developments
and economic integration, it became increasingly difficult to operationally handle the
variety of GA regulations — not only between countries, but also between ports of the
same country. The various GA regulations, especially in terms of procedure, had created
a muddled maze of national and even local regulations for shipowners, merchants, ship-
ping agents and underwriters to deal with. Clearly, this was not an ideal situation in a
world where trade and transport were becoming increasingly international and inte-
grated. The Dutch provisions of the 1838 Commercial Code were far more generous than
those of other countries and jurisdictions, and with ever growing integration of maritime
trade these differences between national legislative codes were increasingly causing
problems.*® In 1860, there was an attempt to unify the varying international regulations.
At an International Conference held in Glasgow delegates of a number of seafaring coun-
tries debated the proposed regulations regarding GA. Mr Eduard Rahusen, a lawyer and
average adjuster, was one of the Dutch representatives. His report about the conference
plainly shows the considerable differences between national laws and the difficulties of
devising a set of unified rules.*” In spite of the disparities and problems, the delegates did
accept a number of generally accepted rules which would be the starting point for further
international legal convergence. In his report about the Glasgow conference, Rahusen
made it clear that he did not agree with several of the new rules that were to govern GA
proceedings internationally, as they would leave too much room for debate and could
lead to fraudulent behaviour. He felt the Dutch regulations were less ambiguous and thus
superior.*® These efforts culminated in 1890 with the well-known York-Antwerp Rules.*’

45. H. G. W. Worst, Regel I tot en met XII van de York—Antwerp Rules 1924 (Epe, 1929), I, 82;
Asser, Amsterdamsche Compromis; NMMA, inventory numbers 2009.0141-0143, appendix
A; SAA, Avarij, T1508, L. Hardenberg, De Avarij-Commissie te Amsterdam (1811-1982).

46. For more on the need of international harmonization and the history and development of
the York—Antwerp Rules, see Kruit, General Average, Legal Basis, 32—6; Molengraaff,
Internationale Avarij-Grosse Regeling, Chapter 2, 315-8; E. N. Rahusen, Verslag aan de
permanente Commissie uit de Amsterdamsche Reederijen (Amsterdam, 1860).

47. Eduard N. Rahusen was not only a lawyer and active as average adjuster, he was also politi-
cally active as a member of the Dutch parliament. He was also Dean of the Bar Association,
chairman of the Committee for Sea Fishing, and served as royal commissioner of the Dutch
Central Bank. At the Glasgow conference, Rahusen represented both the largest Dutch
Trading company (the Nederlandsche Handel-Maatschappij) and the Amsterdam ship hold-
ing companies (formally organized in the Permanente Commissie uit de Amsterdamsche
Reederijen) at the conference. The other Dutch representatives included dispacheurs from
Amsterdam and Dordrecht; Molengraaff, Internationale Avarij-Grosse regeling,186.

48. Rahusen, Verslag voor de Permanente Commissie.

49. Between 1860 and 1890 several conferences were held to draft the first official version of
the York—Antwerp rules.
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These rules were subsequently applied by the dispacheurs in The Netherlands. The
Amsterdamsche Compromis was being used well into the twentieth century as it merely
structured the relationship between the various parties involved and the procedure in
case of a conflict. The Compromis did not state which costs and damages were accepted
as GA or which circumstances and actions were considered GA.>

In 1879, an important revision of the Amsterdamsche Compromis was put forward by
marine underwriters and vehemently opposed by Mr Eduard I. Asser.’! The underwriters
proposed that in the future adjusters would no longer be working on behalf of the ship-
owners but on behalf of all parties involved. Asser argued that the fact that the adjusters
acted on behalf of one of the parties — the shipowning company — had prevented many
legal procedures in the preceding six decades. The proposed text was more in line with
pre-1810 Dutch legal traditions, where the adjusters were supposed to be independent
arbitrators, but clearly did not correspond to the process of average adjusting in London,
where an average adjustment was considered a claim from the shipowner(s) on the own-
ers of the cargo.’? Asser contended that the new text left too many options for litigation
and disputes, but in spite of his disapproval, the new text was adopted in 1880.%% It was
this version of the Amsterdamsche Compromis that was used during the GA procedure of
the Jan Maria.>*

The last voyage of the Jan Maria

Before the unfortunate night in December in 1883, when the Jan Maria was towed to the
port of Geestemiinde, the ship had already had an eventful life. The wooden, three-
masted schooner was commissioned by Peter Johnston in 1873 and built in the shipyard
of Rand & Berger in Manitowoc, Wisconsin, USA. The ship, then named Thistle, was
138.2 ft long, 8.02 ft wide, had a depth of 11.6 ft and was originally designed to sail the
Great Lakes.*® The dimensions of the ship, as most other ships built in the area, were

50. Asser, Het Amsterdamsche Compromis; SAA, Avarij, T1508, L. Hardenberg, De Avarij-
Commissie te Amsterdam (1811-1982); Kruit, General Average, Legal Basis, 42-3.

51. Mr Eduard Isaac Asser was the grandson and son of the previously mentioned Mr Mozes
Salomon Asser and Mr Tobias Asser, who drafted the original version of the Amsterdamsche
Compromis.

52. Asser, Het Amsterdamsche Compromis; also see note 38 above.

53. For example, the phrase stating that the fact that parties signed the Compromis did not imply
that they accepted that there was a case of Particular or General Average damages in the
first place. Asser, Amsterdamsche Compromis, 9; SAA, Avarij, T1508, L. Hardenberg, De
Avarij-Commissie te Amsterdam (1811-1982).

54. H.F. A.Vollmar, Het Zeerecht (Haarlem, 1937); Worst, Regel I tot en met XII; Molengraaff,
Internationale Avarij-Grosse regeling; W. L. P. A. Molengraaff, Leidraad bij de beoefening
van het Nederlandsche Handelsrecht, 2" part (Haarlem, 1925); Molster, Handboek voor
de leer; SAA, Avarij, T1508; L. Hardenberg, De Avarij-Commissie te Amsterdam (1811—
1982); Kruit, General Average, Legal Basis, 42.

55. The dimensions were: 42.3m, the width was 8.02m and the depth was 3.54m. The
price for which the Thistle was initially sold is not known. In 1876, the ship was
listed with a value of $17,000 by the Association of Lake Underwriters, http://www.
MaritimeHistoryOfTheGreatLakes.ca, accessed 19 May 2020.
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limited by the size of the locks of the Welland Canal, hence the name ‘Canallers’ for this
type of ship.*® The ship was launched in September 1873 and initially did sail the Great
Lakes, as intended. However, due to the enlargement of the Welland Canal locks, larger,
more cost-efficient ships started sailing the Great Lakes, putting smaller ships, like the
Thistle, out of work.”” The Thistle was towed to the Atlantic, where it served on a North-
South coastal route before crossing the Atlantic to Scotland in 1876. In 1877, the ship
made a second Atlantic crossing with a cargo of 4,000 barrels of resin.’®

The original plan was for the ship to continue to the West Indies, but during its inter-
continental crossing, it was heavily damaged and needed extensive repairs on its arrival
in the Netherlands.” In spite of the original plans, the ship was sold ‘for a good price’,
as a newspaper reported.®® Van Vliet & Co, a relatively small shipowning company based
in the Dutch port of Nieuwediep, became the ship’s new owner and renamed it Jan
Maria.®' The new master, Mr J. D. Kunst, left the port of Maassluis on 7 June 1878,
before the formal sale was concluded, en route to Riga. The Jan Maria’s passing of
Elseneur (current Helsinge, Denmark) was, as was customary, recorded in the press on
14 June. They arrived in Riga on 23 June for the first time — many journeys to the Baltic
would follow, mostly direct from the Netherlands but occasionally via England.> On
average, it would take the Jan Maria a week to reach Elseneur from its home port in
Nieuwediep. From there on it was usually another seven to eight days before they reached
Riga, the port mostly frequented by Kunst and his crew of eight men. The ship was usu-
ally ready to return after 10 days although, in the autumn, when the weather turned, they
would sometimes begin their journey home after a mere five days.®* A ‘normal’ return
trip would take the Jan Maria 40 days altogether and the ship usually managed to make
three of these return voyages per year, depending on the start of the season and the
weather conditions.

Although the available resources are limited, it seems that the Jan Maria’s cargo was
always handled by Vinke & Co, a well-known shipping agency (cargadoor) from
Amsterdam. Established in 1860 and specialized in the Baltic wood trade, Vinke & Co
handled wood transport from Sweden, Norway, Finland, Russia and Archangel.®* There

56. The Canalers or Channelers were not very popular among sailors due to their cramped quar-
ters and bad performance in stormy weather. To counter the ships’ notorious instability, they
were mounted with centreboards, a feature for which North American shipbuilders were
known. T. J. Karamanski, Schooner Passage: Sailing Ships and the Lake Michigan Frontier
(Detroit, MI, 2001), 182-3.

57. The Inter Ocean, 2 July 1884, 15 November 1892.

58. J. W. Hall Great Lakes Marine Scrapbook, September 1892 (C. Patrick Labadie Collection).

59. The Inter Ocean, 29 December 1877.

60. The Daily Milwaukee News, 13 July 1878.

61. Van Vliet & co owned, apart from the Jan Maria, five ships, between the late 1870s and
¢.1884. Apart from the Jan Maria,the company’s Express was lost in 1883. The company
sold off two other ships in 1884. H. Sweijs, Neérlands Vioot en reederijen (Rotterdam), vol
27,91.

62. Rotterdamsch Nieuwsblad, 19 June 1878; Algemeen Dagblad, 9, 12, 19, 28 June 1878.

63. Algemeen Handelsblad, 9 August 1881.

64. G. Vinke, Herinneringen firma Vinke & Co 1860-1920 (Unpublished, 1920); NMMA, S.
4920 hs-1163, 6-7.
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seems to have been a good working relation between the cargadoor, Vinke and Van Vliet
& Co, the company that owned the Jan Maria. Albertus Vinke was known to visit the
Exchange every day; on Mondays, after his daily visit, he would go to the so-called
Polish Coffeechouse, a meeting point for anyone involved in the Baltic timber trade.
Afterwards, every Monday, he would meet and dine with Klaas van Vliet. Undoubtedly,
they discussed business in general, the various opportunities and threats of their trade,
and perhaps they closed deals — all based on the information gathered throughout the day
at the Exchange and the Coffeehouse.®

On 30 October 1883, the Jan Maria left the port of Riga for its return voyage to the
Netherlands. Neither the master nor its crew were able to save the ship’s journal and
the only available information regarding the journey consists of what was included in the
GA dispach.%® The dispach comprises a report, including a summary of the incident, an
overview of the damages and a great number of appendices.®’ Thus we know that the Jan
Maria was on its way to Zaandam, where the firm that owned its cargo of beams, was
located. The cargo consisted of 1,509 beams, which was equivalent to 156 fults.%® The
freight rate charged was 32 guilders per tult, so in total a little over 5,000 guilders would be
paid by the owner of the freight, G. Kamphuijs & Zoon, for the transport of the beams from
Riga to the Netherlands. In addition, the Jan Maria carried 588 firs which were owned by
the master, Mr Kunst.® Finally, the ship carried a limited amount of ballast (iron). After
having left Riga, the ship got caught in a storm and after five days the master decided to
seek shelter in Osterrisoér (current Riser, Norway) where a number of repairs were carried
out.”® It was also during this enforced stay that both the firs that were owned by the master
and the freight fees were insured. Vinke & Co acted as the agent for Van Vliet & Co and
commissioned insurance brokers Brak & Moes of Amsterdam to insure the freight fees
(also called “freight’) for a total of 5,000 guilders at 5% per cent. Van Vliet also dealt with
the insurance for the master’s firs for 1,000 guilders. Both policies were dated 5 December
1883.7! There is no information whether the ship itself was insured. However, considering
the completeness of the dispach in which all relevant documents were included, this seems
highly unlikely as there is no reference to this in the dispach. Perhaps the sustained damage
had rendered the ship uninsurable or too costly to insure.”

On 6 December, the Jan Maria set sail again, bound for Zaandam. Before leaving the
port of Osterrisoér, the master made a statement to account for the repairs in the port of

65. Vinke, Herinneringen firma Vinke & Co; NMMA, S. 4920 hs-1163, 1-4, 6; Broeze,
‘Rederij’.

66. NMMA, inventory number 2009.0141-0143.

67. NMMA, inventory number 2009.0141-0143.

68. NMMA, inventory number 2009.0141-0143, appendix M. A tult was a specific measure,
originally for Norwegian sawn wood. One fult consisted of 12 pieces of circa Sm beams that
measured approximately 25c¢m at the top; Vinke, Herinneringen firma Vinke & Co; NMMA,
S. 4920 hs-1163, 8.

69. NMMA, inventory number 2009.0141-0143, appendix J.

70. NMMA, inventory number 2009.0141-0143, appendix B1.

71. Unfortunately, the original policies were not included in the dispach and I have not been
able to locate the policies or copies.

72. NMMA, inventory number 2009.0141-0143, appendix B1
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refuge. This statement, also included in the dispach, states that the ship was in good
condition.”® However, on 12 December it got caught in another storm, this time close to
the light beacon of the north German island of Borkum. According to the dispach, the
storm was accompanied by heavy rainfall that by the afternoon had developed into a full-
blown hurricane: a ‘sea stretching to the heaven and outraged’. Several parts of the ship
were damaged, including the sloop. At 6pm, the deck load and water barrels started to
float and it was then that the master and his crew decided to jettison some of the deck
load. The pumps were working through the night, the crew continued to jettison the deck
load and they managed to keep the ship afloat.”* The next day, the storm abated and even
though the situation had improved, after another consultation with his crew, master
Kunst decided to go to the nearest port. However, it never came to that: the storm rose
again, the ship started taking in water, the remaining deck load started to float and on top
of it all, the first mate suffered a leg injury.”> Even though the pumps were working non-
stop, the ship started to incline and the deck load went overboard. The crew sought shel-
ter in the mizzenmast and spent a night in ‘mortal fear, afraid the ship would be torn
apart’. In the morning, they managed to get the attention of a passing steamship, the
Lahneck from Bremen, which was en route to Spain. The master, the injured first mate
and three sailors were taken on board the Lahneck. The remaining crew members of
the Jan Maria were saved by another passing ship, the Diana. The battered and heavily
tilted Jan Maria and its remaining cargo, was towed to the port of Geestemiinde by the
Diana.’”® It was then that the administrative handling of the unfortunate incident com-
menced and the GA was adjusted.

A General Average adjustment in practice

The GA dispach of the Jan Maria is not unique in itself, but in its survival and compre-
hensiveness. Although in the Municipal Archives of Amsterdam and the archives of the
NEHA in Amsterdam there are summaries of verdicts of GA cases dating back to the late
sixteenth century, these are concise texts, without any adjoining original documents.”’
The Jan Maria’s dispach, however, seems to be complete and is therefore a valuable
source of information about the procedures governing GA and the parties that were
involved in these proceedings. It also gives anecdotal information regarding trade and
transport on one of The Netherlands’ main shipping routes.

The dispach consists of a collection of documents of 128 pages in total, starting with a
report of the incident, how it was handled and the financial conclusion. The first report
gives a summary of the whole case in six neatly written pages. This is followed by a tabular
overview of the financial data: the damages, the contributing values and the contribution

73. NMMA, inventory number 2009.0141-0143, appendix B1.

74. NMMA, inventory number 2009.0141-0143, 1-2.

75. HSM, inventory numbers 2009.0141-0143, appendix B2.

76. HSM, inventory numbers 2009.0141-0143, appendix B2.

77. Stadsarchief Amsterdam, Toegangsnummer 5061, Archief van Schout en Schepenen, van
Schepenen en subalterne rechtbanken (1524-1811), Assurantiemeesters (Bank van assuran-
tién en avarijen) (1700-1810); NEHA, BC 277, Archief Commissarissen.
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per party (to which I will return later). Finally, there is a collection of appendices, including
a signed copy of the Amsterdamsche Compromis about the GA adjustment, and a statement
made by master Kunst in the first port of arrival. As Kunst and part of his crew were
brought to Dover, England, by the Lahneck, his statement was made to English authorities,
in the presence of the Dutch vice-consul who also verified the truthfulness of the transla-
tion of the statement.”® What follows are statements relating to the salvaging of the cargo
from the damaged ship, legalised translations of German court documents, reports regard-
ing the auction of the ship and part of the cargo, the freight bill, a valuation of the cargo and
various invoices and receipts. Apart from the Amsterdamsche Compromis, where a number
of law clauses were specifically excluded, there are no references to any laws or stipula-
tions. Apparently, the guidelines and regulations that governed the average adjustment
were well known among parties and needed no specific references.

Kunst’s statement, supported by his crew, turned out to be crucial for the procedure
that followed. According to their account, jettisoning the deck load was a deliberate
action, taken to salvage the ship and its cargo, and was successful and should thus be
treated as GA. They clearly stated that, after having deliberately jettisoned the deck load,
the situation stabilized. The second incident, which could also be regarded as a deliberate
action (seeking shelter in a port of refuge, after a compulsory consultation of the crew),
ultimately led to the ship becoming uncontrollable and heavily tilted. This was, accord-
ing to their statement, a separate incident from the jettison of the cargo. Had they not
been this specific, then the conclusion would have been that their actions had not been
successful, as the ship had to be towed (and was later classified as a total loss) and in that
case there was no GA case, but all damages would then have to be borne by the indi-
vidual owners of ship and cargo.

In the port of Geestemiinde, the whole procedure to deal with the heavily damaged
Jan Maria was set in motion by the Ambstgericht, which appointed harbour master F.
von Biilow and surveyor J. D. Ihlder to assess the damage of the ship. J. H. von Hasseln
was the Strandvogt of Geestemiinde and as such represented the authorities in most deal-
ings regarding the settlement. Von Hasseln commissioned the company of Marcus,
Durkee & Gundersen of Bremerhaven to draw up the report regarding the German part
of the procedures. Von Biilow and Thlder concluded that the expected repairs to the ship
would amount to Mark 56,837.7° Consequently, during a hearing before the Ambtsgericht
on 30 January 1884, the ship was declared unworthy of repair. The ship was subse-
quently sold on 5 February for Mk 5,800 (approximately 3,415 guilders) to D. F. Ahlsen
& Sohn, a cement manufacturer in the town of Itzehoe.®® At the same auction, the ship’s
inventory was sold for Mk 795.30 to various buyers.®! A few weeks later, at another

78. Wetboek van Koophandel (hereafter WvK) 1838, Boek 11, Titel XI, articles 696—740; Asser,
Wetboek, 255-70; HSM, inventory numbers 2009.0141-0143, appendix B2.

79. The amount of Mark 56,837 (hereafter Mk) was equivalent to approximately 34,000 Dutch
guilders (the exchange rate used by Kool & Rahusen was f 58.90 per Mark 100). To com-
pare, master Kunst annual salary amounted to 840 guilders, NMMA, inventory numbers
2009.0141-0143, appendix F.

80. The company still exists, albeit as part of the Alsen’sche Portland Cement Fabriken in
Itzehoe, Germany.

81. NMMA, inventory numbers 2009.0141-0143, appendix H.
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public auction organized by the Strandvogt, the ship’s iron ballast was sold for Mk 700.
The firs that belonged to master Kunst were also auctioned. Little was left of them as
most had been jettisoned during the storm, the remaining firs only generated Mk 41.16.%
The total costs, as calculated and reported by Marcus, Durkee & Gundersen amounted to
Mk 9,900.15. This included the fee for salvage company Bugsir Gesellschaft Union
Bremerhaven, of Mk 5,500, which had been determined by the Koniglich Preussisches
Standambt on 13 February 1884. The fee was, as was custom, approximately two-fifths
of the revenue of the sale of the ship and cargo.®* The total costs incurred also included,
for instance, those of Kunst’s stay at the Lehrkes Hotel in Geestemiinde, several legal
fees and the costs of telegrams. The ship, its inventory and the other items generated in
total Mk 7,347.46. In the meantime, Mr Bosse, a shipping agent in Bremerhaven, had
arranged for the cargo of beams the Jan Maria was carrying to be transported to its origi-
nal destination. Two ships, the Ceres and the Pietertje, carried 1,131 beams in total,
rather less than the original 1,509 beams. The remainder had been lost, most probably
when the deck load floated overboard.® The costs of this alternative transport to Zaandam
were initially paid by the firm of Mr Bosse, who was reimbursed by the owner of the
ship, Van Vliet.®> According to the dispach, the previously mentioned Mr Ihlder also
acted as representative of the insurers of the ship’s cargo. Apparently, Kamphuijs had the
load of beams insured, although we have no information regarding the insured value or
the premium paid.¥ Ultimately, after the case of the Jan Maria was concluded in
Geestemiinde, Van Vliet & Company paid the difference between the revenues and costs
of Mk 2,552.69 to Marcus, Durkee & Gundersen.®’

After everything was settled in Germany, all documentation, authenticated by the
German authorities, was sent to the average adjusters in Amsterdam — the company of
Kool & Rahusen.®® Although the original destination of the Jan Maria was Zaandam,
Amsterdam was the nearest port with average adjusters and it was also where Vinke &
Co, the shipping agent that acted as intermediary for the insurances, was based. When the
case was transferred to Amsterdam, the GA procedure was started when the Amsterdamsche
Compromis, as described above, was signed by the master and the owner of the cargo, G.
Kamphuijs & Zoon from Zaandam, on 1 April 1884.% In the Compromis, the signatories
stated, even though they did not acknowledge that there was in fact a case of GA up front,
that they commissioned the average adjusters to make up the final account of the average
and, if relevant, to allocate GA damages among the parties. They also agreed that any
dispute that was to arise was to be put before the Average Committee of Amsterdam
(Avarij-Commissie te Amsterdam).”®

82. NMMA, inventory numbers 2009.0141-0143, appendix J.

83. NMMA, inventory numbers 2009.0141-0143, appendices C-E; Algemeen Dagblad, 21
February 1884.

84. NMMA, inventory numbers 2009.0141-0143, appendix M, N1 and N2; Wetboek van
Koophandel, Boek 2, Titel X1, art 736; Van der Hoeven, Handleiding, 56.

85. NMMA, inventory numbers 2009.0141-0143, folio 13.

86. NMMA, inventory numbers 2009.0141-0143, K3.

87. NMMA, inventory numbers 2009.0141-0143.

88. Bouman, Waarom worden op Java.

89. The Compromis was signed by Van Vliet & Co on behalf of master Kunst.

90. NMMA, inventory numbers 2009.0141-0143, appendix A.
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It was custom in Amsterdam to accept any accounts or verdicts that were made up
abroad and to use these accounts as a basis for the final average adjusters’ report.’! Thus,
the report made by Marcus, Durkee & Gundersen was the starting point for the GA
assessment and calculations by Kool & Rahusen,’? who first had to determine the total
damages and costs and then to categorise these as either PA or GA. The dispacheurs
determined that total damages and costs of the Jan Maria’s unfortunate incident amounted
to 9,663 guilders.” The firs of the master that had been jettisoned were not included in
the damages — most probably because they were loaded on deck. There were two
instances when the costs of jettisoned goods were usually not included in the damages:
in case they were stowed as deck load or when they had not been included on the bill of
lading (vrachtnota). Kunst’s firs were recorded on the freight bill but only a small num-
ber of firs were ultimately unloaded in Geestemiinde, in all probability because most had
been jettisoned.’ Of the total damages, f 3,303 was categorized as PA. A distinction was
made, for example, between the PA relating to ‘the ship’ and the ‘shipowning company’
(Rederij): the costs of the company’s representative travelling to Geestemiinde, when it
was thought that the crew had been killed, was assigned to the shipowning company
rather than to the ship.®> The same was done with the costs of Mr Kunst’s stay in the hotel
in Geestemiinde: these were allocated to the shipowning company. On the other hand, the
costs of registering the sale of the ship were allocated to the ship and not the shipowning
company.”® The costs of both the ship and the shipowning company were ultimately
borne by Van Vliet.

The costs of transporting the remaining cargo from the port of Geestemiinde to
Zaandam by means of the Ceres and the Pietertje amounted to 2,103 guilders in total,
which was divided as PA between Van Vliet and Kamphuijs, as Kamphuijs had not yet
paid the entire amount of freight. The remaining cost of the total, 6,360 guilders, was
judged to be GA and this included, most importantly, the salvage fee (f 3,240). Other
expenses that were classified as GA included costs of unloading and guarding the cargo
(approximately f 850), of pay and rations (f 395), and of costs of telegraphs, travel and
the assistance of Vinke & Co. The costs of the average adjusting were also added: 189
guilders for the adjusters, Kool and Rahusen, and 21 guilders for the Average Committee
to ratify the dispach.’” The GA now needed to be distributed among the parties benefiting
from the actions taken by Mr. Kunst and his crew (see Figure 1).

91. Wetboek van Koophandel, Boek 2, Titel X1, article 722; Levy and Offers, De rechtspraak,
924-5.

92. Little is known about Mr Kool, but his colleague, Mr Rahusen, was the previously-men-
tioned representative at the first conference in Glasgow.

93. All amounts are rounded to guilders.

94. NMMA, inventory numbers 2009.0141-0143, appendix M; Molster, Handboek voor de
leer, 23.

95. The ship was brought to Geestemiinde ‘empty’, meaning without any of the crew aboard.
Thus, at first it was thought that the entire crew had been lost.

96. Of which f4.40 assigned to the master’s firs, £ 2103.24 for the cargo, f 555.47 for the ship and
finally £ 639.77 for the shipowner. NMMA, inventory numbers 2009.0141-0143 folio 16.

97. NMMA, inventory numbers 2009.0141-0143 folio 9-18.
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After having determined the damages, the average adjusters determined the contribut-
ing interests. As was stipulated in the regulations, and as was customary in Amsterdam’s
averij grosse-calculations, three main components were to contribute to the mutual costs:
the ship, the cargo and the freight.’® In the case of the Jan Maria, this meant the ship, the
master’s firs, the cargo of beams owned by Kamphuijs & Zoon, and the shipowning
company. The leading principle for the adjusters was to determine ‘what has been sal-
vaged?’ This was particularly relevant for the beams and for the amount of freight. As
part of the cargo of beams was lost, the contributing interest of the beams was based on
the number of beams that was salvaged (1,131), not the original number that had been
loaded (1,509). The contributing interest of the freight was also based on the salvaged
cargo. Master Kunst’s firs were included in the total contributing interests, even though
the damages did not qualify as ‘costs’. These stipulations were undoubtedly meant to
dissuade merchants from transporting goods without a proper freight bill (for example,
by making a deal with the master); in case their goods were then jettisoned during a GA
incident, they would not be compensated for their loss, but they were nonetheless obliged
to contribute to the mutual damages. The contributing interest of the master’s firs was a
mere 20 guilders.”

The Jan Maria’s value was equal to the price the wreck was sold for at the auction
minus the PA, which came to 3,748 guilders. With the contributing interest of the freight,
it was taken into account that not all beams had ultimately been transported and that a
part of the freight had been pre-paid by Kamphuijs. Also, the ‘normal’ costs of the crew’s
wages and the PA were deducted to come to the freight’s contributing interests.

Thus, the total contributing interests of the various components came to 7,430 guilders.
The Averij Grosse had been calculated to be 6,360 guilders. As the latter was 85.6 per cent
of the total contributing interests, the contributing interests of the components were mul-
tiplied with this percentage. So, the contributing interest of the ship of 3,748 was multi-
plied by 85.6 per cent to come to 3,208 guilders. This was the amount with which the
shipowner contributed to the total costs of the general average (see Figure 1).!%°

As Vinke & Co had handled Van Vliet & Co’s insurance coverage, they forwarded the
final invoice to Brak & Moes, the insurance broker. After having received the payment
from Brak & Moes, Vinke & Co wrote Van Vliet & Co on 8 July to let them know that a
total of 4,020 guilders had been received from the broker. Of this amount, f 998 was
designated to compensate Mr Kunst for the loss of his firs, which had been insured for
1,000. The remaining 3,038 guilders was compensation for Van Vliet for the loss of its
freight revenues. Vinke & Co deducted their own fee of 40 guilders, with which the case
of the Jan Maria was formally concluded.'”!

98. Wetboek van Koophandel, Boek 2, Titel X1, art 727; Van der Hoeven, Handleiding.
99. Molster, Handboek voor de leer, 100.

100. In the end, the Particular Average that Kamphuijs & Zoon suffered was corrected for the
amount of ‘overfreight’ they were charged (based on the original 1509 beams rather than the
actual amount that remained) and thus their total of General and Particular Average came
to 3,415 guilders. An amount of 6,247 guilders was assigned to Van Vliet and Mr. Kunst
together. NMMA, inventory numbers 2009.0141-0143, appendix Q.

101. NMMA, inventory numbers 2009.0141-0143, appendix Q.
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Concluding remarks

General Average is an intriguing concept — it has outlasted numerous legal developments
and adjustments, the emergence of other methods of risk management and major trans-
formations in trade and transport. In the nineteenth century, when profound changes
affected trade and transport, institutions were put to the test. Many institutions were sup-
planted, but the concept of GA persisted. Yet, in spite of this resilience, it is hardly known
outside the world of average adjusters and maritime legal experts. Marine insurance has,
although not consistently through time, received far more attention, including from
academics.!” Is it because scholars are more interested in novel concepts and constructs?
Perhaps we are more intrigued by the demise of institutions, and the reasons behind their
downfall, than a concept that seems to have worked efficiently in the wings, adapting to
changes if necessary but persisting nonetheless. This was not always a smooth ride as,
especially as of the 1820s, the necessity of GA was questioned because, as was argued,
marine insurance made it redundant. However, as was the case with the uninsured Jan
Maria, not every ship or all cargo was in fact insured. Advocates of GA also countered
that GA was the only method that would guarantee minimal overall damages, which
would ultimately benefit shipowners, merchants and underwriters.'> The master, his
skills and the choices he made (after the compulsory consultation of his crew) were, of
course, critical.'® Regulations were focused on guiding and controlling the master: his
options were limited by guidelines and stipulations, so that the most likely outcome was
the one with minimal total damages.'% Still, the case of the Jan Maria shows that even
within this restricted setting, master Kunst managed to influence the procedure in a way
that was beneficial to his employer. By emphasizing, in his statement, that, after the vol-
untary jettison, the ship was stable but they nonetheless decided to go to a nearby port,
the master made sure that the damages of the jettison would be regarded as GA. If the
ship had made it to port on its own account, the repairs and the stay in the port of
Geestemiinde would also be considered GA. The master was undoubtedly aware of the
fact that his firs, the cargo and the freight were insured, but that the ship itself was not
insured. By making sure that his actions were considered GA he tried to avert financial
doom for his employer.

The dispach of the Jan Maria is an ‘exceptional normal’ — although thousands of
these dispaches must have been written, only a few remain. By studying these in the
aggregate we may learn more about trade patterns, merchant networks, pricing and the
efficiency of markets. By comparing dispaches from various countries and port cities,
we will gain insight in possible diverging and converging regulations and laws and if the
relevant ‘players’ (most notably, the masters) were aware of these legal disparities. This
single dispach is only a small window into the world of a small shipowner, a shipping

102. For a recent study, see: G. Ceccarelli, Risky Markets: Marine Insurance in Renaissance
Florence (Leiden/Boston, 2021), especially Chapter 1.

103. Molengraaff, Internationale Avarij-Grosse regeling.

104. Molster, Handboek voor de leer, 133-4.

105. G. Rossi, ‘The Liability of the Shipmaster in Early Modern Law: Comparative (and Practice-
Oriented) Remarks’, Historia et ius 12 (2017), 1-47.
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agent and a wood trader and their small, informal network. It shows us that some chains
of international trade were already linked in perhaps unexpected ways: when the locks in
a canal in North America were enlarged, rendering a certain type of ship unprofitable,
this ship then became the best option for a small shipowner in the Netherlands. The dis-
pach also tells us that, in spite of a world that was already strictly regulated by commer-
cial codes and additional laws and regulations, individual choices within these formal
constraints still affected the ultimate outcome. When Van Vliet was faced with the loss
of both the Jan Maria and one of its other ships, the Express in 1883, the company may
well have decided that the time of sailing to the Baltic was well and truly over. They sold
their two remaining ships in 1884 and, as they probably did not have the means to invest
in steamships, they became shipping agents — they converted to a business model that
required fewer investments and with viable options. In doing so, they undoubtedly ben-
efited from their existing network, their expertise and knowledge of trade routes, ships
and trading partners abroad. Entrepreneurs like Van Vliet did not have the means to try
to alter conditions or regulations, but rather they adapted their business strategy. They
changed with the tides, shifting to other markets, focusing on a niche, adjusting their
prices or, as in the case of Van Vliet, exiting the market altogether.

As for the Jan Maria: in actual truth it was not a total loss at all, as the ship was
stripped of its masts and sails, renamed Merkur, and continued its life as a lighter on the
river Elbe, shuttling barrels of cement. During a storm in 1892, it sank with a cargo of
3,000 barrels. The wreck was towed and sunk off the coast of Hamburg, where it remains
today.!'%
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